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SYDNEY  COVE,  Fudge, 
(Instance  Court.) 

THIS  was  a  cause  of  Bottomree,  promoted  by  AprU^sih 
John  Morrison y  the  holder  of  an  hypotheca-        '®^*' 

tion  bond,  purporting  to  bind  the  ship,  and  the  tioabondi,^^ 

freight  due   for  the   transportation  of  the   cargo  ^.t'bT^K 

with  which  she  was  last  laden.     The  bond  was  p"**- 
dated  at  Rio  de  Janeiro  on  the  15th  of  October 

w 

1813,  and  signed  by  Joseph  Hemming  Fudge,  the 
late  master,  for  £1,940.  15^.  4d. 

Another  action  was  entered  at  the  same  time, 
on  behalf  of  Messrs.  Wontner  and  Co.,  the  holders 
of  two  alleged  bonds  on  the  ship  and  on  the  freight 
due  for  the  transportation  of  2i  former  cargo,  which 
was  delivered  and  sold  at  Rio  de  Janeiro  in  March 
1813.  The  first  of  these  two  instruments  was  for 
£352.  2^.  7cf.,  and  was  dated  at  Sydney  in  New 
VOL.  11.  B  South 
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^     Th.         fifoai^  ppoig,  on  the  28th  of  August  1811.    The 

SroviT    Cove.  *^ 

second  was  for  £2,582.  16s.  Od.,  and  bore  date  the 

Apra2bth  21st  of  September  in  the  same  year.  They  pur- 
ported to  have  been  respectively  signed  by  Charles 
M'Laren  a  former  master. 

The  assignees  of  Mr.  Bull,  a  British  subject,  who 
was  formerly  the  sole  owner  of  the  ship,  but  who 
had  since  become  a  bankrupt,  consented  to  the  sale 
of  the  ship,  which  was  accordingly  disposed  of 
under  the  decree  of  the  court,  and  the  net  proceeds 
of  the  sale,  amounting  to  £1,019.  12s.  2d.,  were 
brought  into  the  registry.  The  assignees  of  the 
bankrupt  did  not  dispute  the  validity  of  the  bond 
granted  to  Mr.  Morrison  in  October  1813;  and 
as  the  circumstances,  imder  which  the  other  two 
bonds  were  executed,  are  fully  set  forth  in  the 
judgment  of  the  Court,  it  is  unnecessary  here  to 
state  them. 

# 

Judgment. 
Sir  William  Scott. — ^The  present  question  arises 
on  the  validity  of  three  separate  instruments  which 
purport  to  affect  this  ship,  composing  part  of  a 
bankrupt's  estate.  They  are  asserted  to  be  bonds 
of  hypothecation,  and  are  of  different  dates.  Ac- 
cording to  the  rule  of  law  applicable  to  instruments 
of  this  description,  That  which  is  last  in  point  of 
time  must  in  respect  to  payment  supersede  and 
take  precedence  of  the  others.  I  understand  that 
the  assignees  of  the  bankrupt  admit  the  validity  of 
the  later  bond,  and  I  must  presume  that  they  do 
so  after  having  made  due  enquiries  and  upon  due 
consideration  of  all  the  circumstances  under  which 
it  was  given. 

The 
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The  ship,  it 'appears,  became  the  property  of  the         th« 
bankrupt  in  the  foUowing  manner.     Mr.  Bull  in    """^       '' 
his  affidavit  states,  **  that  in  the  year  1808  James    -^^^J,***^' 
"  Underwood  of  Port  Jackson  in  New  South  Wales ^ 
''  Merchant,  being  at  such  time  in  London,  was 
''  by  particular  recommendation  introduced  to  the 
''  deponent's  house  of  trade,  and  did  in  or  about 
' '  the  month  of  August  in  the  said  year,  purchase 
''  of  his  said  house  divers  goods  and  merchandize 
"  of  the  value  of    £17,956  and  upwards,   and 
^'  the  said  James  Underwood  also  applied  to  borrow 
''  of  the  deponent's  said  house,  in  addition  to  the 
''  before-mentioned  sum  of  £17,956  and  upwards, 
**  the  further  sum  of  £793  and  upwards,  which 
''  the  deponent's  said  house,  from  the  recommend- 
ations received,  were  induced  to  lend  and  did 
lend  to  the  said  James  Underwood ;  that  the  said 
*'  James   Underwood  having  soon  afterwards  pur- 
'  *  chased  the  ship  Sydney  Cove,  proceeded  against 
**  in  this  cause,  for  the  purpose  of  transporting  the 
'*  before-mentioned  merchandize  to  Port  Jackson 
''  in  New  South  Wales,  and  he  being  unable  to  pay 
the  balance  due  to  the  deponent's  house,  which 
then   amounted  to   the  sum  of  £18,213,   but 
having  solemnly  promised  and  engaged  that  the 
same  should  be  remitted  immediately  after  the 
cargo  of  the  said  fihip  was  disposed  of  at  Port 
Jackson,  the  said  James  Underwood  did  offer  to 
the  deponent's  said  house  as  security  for  part  of 
the  debt  so  due  from  him,  that  the  name  of  the 
deponent  should  be  inserted  in  the  British  Plan- 
tation Register  of  the  said  ship  Sydney  Cove  as 
''  the  sole  owner  of  the  said  ship,  but  under  an 
''  express  understanding  that  neither  he,  the  de- 

B  2  * '  ponent. 
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Jwvir.  **  ponent,  nor  his  aforesaid  house,  'should  in  any 
"  manner  interfere  with  the  management  of  the 
'^^f*'**'  *'  said  ship  or  the  appointment  of  her  officers,  but 
*'  that  she  was  to  continue  in  all  respects  under  the 
**  entire  directions,  instructions,  controul,  and 
*'  employment  of  the  said  James  Underwood y  who 
"  was  to  act  in  every  respect  as  her  sole  owner, 
"  and  who  engaged  to  furnish  at  all  times  every 
"  necessary  which  the  said  ship  should  or  might 
"require;  that  the  deponent's  said  house  fully 
' '  confiding  in  the  honor  and  integrity  of  the  said 
"  James  Underwood,  and  that  he  would  fulfil  his 
''  agreement  and  engagement  as  to  the  remitting 
"  the  debts  due  to  the  said  house  immediately  on 
'*  disposing  of  the  said  cargo,  did  consent  to  accept 
"  such  the  security  oflfered  by  the  said  James  Un- 
"  denvoody  and  the  name  of  the  deponent  was 
"  accordingly  inserted  in  the  said  register  of  the 
"  said  ship  Sydney  Cove  as  the  sole  owner  thereof ; 
"  and  he  further  made  oath  that  the  said  James 
**  Underwood  having  appointed  Charles  M'Laren 
"  and  the  rest  of  the  officers  of  the  said  ship,  and 
'*  having  shipped  on  board  her  the  several  goods 
and  merchandize  which  he  had  as  aforesaid  pro- 
cured  from  the  deponent's  said  house  of  trade, 
did,  on  or  about  the  month  of  October  in  the  said 
year  1 808,  proceed  in  the  said  ship,  which  was 
amply  fitted,  provisioned,  and  stored  from  the 
said  port  of  London  to  Port  Jackson  aforesaid, 
where,  as  the  deponent  verily  believes,  he  arrived 
"  with  the  said  ship  and  goods,  and  where  the  said 
"  James  Underwood  sold  such  the  goods  procured 
''  from  the  deponent's  said  house  as  aforesaid  on 
''  his  own  account ;    and   the   deponent  further 

**  made 
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made  oath  that  the  said  James  Underwood  did  ^     '^^^^ 


not  fulfil  his  promise  and  agreement  with  this 
deponent's  said  house  of  trade  by  immediately  ^^^  ^^^^' 
remitting  the  aforesaid  debt  due  by  him  to  them  ; 
that  the  said  James  Underwood  only  remitted  to 
them,  on  account  of  his  aforesaid  debt,  the  sum 
of  £6,020.  9*.  Id.,  £1,292.  3^.  5rf.  of  which 
remittance  was  dishonoured  and  still  remains 
unpaid,  nor  hath  the  said  Jam^s  Underwood, 
nor  any  other  person  or  persons  on  his  account, 
at  any  time  since,  made  any  further  or  other 
remittance  or  payment  on  account  of  the  said 
debt,  but  that  the  sum  of  £15,579.  16*.  2d. 
still  remains  justly  due  and  owing  to  the  estate 
of  this  deponent  and  his  late  partner,  on  account 
of  the  before-mentioned  debt ;  and  the  deponent 
further  made  oath,  that  he  does  not  believe  that 
any  sum  or  sums  of  money  whatever  were 
advanced  by  Joseph  Underwood  of  Port  Jackson 
aforesaid  on  account  of  the  said  ship,  on  bot- 
tonu*ee  or  otherwise  :  that  the  said  Joseph  Under- 
wood is  the  brother  of  the  before-mentioned  Jam^s 
Underwood,  and  was  and  is,  as  this  deponent 
verily  believes,  in  distressed  circumstances,  and 
in  the  service  and  under  the  controul  of  the 
aforesaid  Jam^es  Underwood ;  and  he  lastly  made 
oath  that  he  does  verily  and  in  his  conscience 
believe,  that  if  any  bond  or  bonds  of  bottomree, 
or  otherwise  were  given  by  the  said  Charles 
McLaren  (who  was  as  aforesaid  appointed  by 
the  said  James  Underwood  to  be  the  master  of 
the  said  ship)  to  the  before-mentioned  Joseph 
Underwood,  the  same  were  so  given  without 
any  monies  being  advanced  for  the  same,  and 

b3  '*  were 
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'*  were  so  given  under  the  order,  direction,  and 
*'  control  of  the  said  Jarnes  Underwood,  for  the 
4prtf  «5th,  a  gQig  purpose  of  defrauding  the  deponent's 
"  aforesaid  house  of  trade,  of  the  only  security  it 
*'  has  for  the  payment  of  the  aforesaid  debt  of 
*' £15,579.  16*.  2d."  This  is  the  history  of  the 
transaction  as  given  by  Mr.  Bull,  and  a  demand  for 
a  large  sum  of  money  is  now  set  up,  not  by  this 
man  James  Underwood  himself,  but  by  his  brother 
Joseph  Underwood,  under  these  asserted  bottomree 
bonds. 
The  dae  txecu-      The  first  obscrvatiou  that  strikes  one  is  that 

tion  of  a  bond  , 

in  a  foreign  port  uo  proof  IS  produccd  of  the  duc  execution  of  these 

cannot  be  proved    .       .  .  .  ••  .  •  /v*         i     •        .1  r 

by  a  mere  formal  mstrumeuts ;  nothiug  IS  offered  m  the  way  of 
^*!!l!idfnrin  evidence  but  a  formal  affidavit  from  persons  resi- 
thisoountry,      dgnt  in  this  town,  who  without  referring  to  any 

swearing  to  facta  • 

of  which  they  information  they  may  have  received,  or  to  any 
naTk^wkd^i  document  in  support  of  what  they  advance,  swear 
mtiil^OTd^u-  positively  to  facts  of  which  they  can  themselves 
ment  on  which  havc  uo  Dcrsoual  kuowledgc.     What  Mr.  Thomas 

to    found   their 

belief.  Wontner  the  younger  swears  is  this,  that  he  and  his 

father  Thomas  Wontner  the  elder,  *  *  are  the  lawful 
'*  attomies  of  the  said  Joseph  Underwood,  and 
"  have  by  themselves  or  agents  repeatedly  applied 
**  to  the  said  Charles  M'Laren,  or  other  person 
**  succeeding  him  in  the  command  of  the  ship, 
'*  for  payment  of  the  money  secured  by  the  afore- 
**  said  bonds  of  bottomree,  but  have  not  been  able 
**  to  obtain  payment  of  the  same.*'  Now  it  is 
here  to  be  observed,  that  this  gentleman  does 
not  state  whether  the  validity  of  the  bonds  was 
admitted  or  denied  by  the  persons  to  whom  he 
applied,  or,  indeed,  whether  he  received  any 
answer  whatever  to  the   applications  which   he 

made : 
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made:  he  goes  on  to  state,  that  **  they  (thus  plu-         ^cofm. 

ralizing    the    affidavit)    "verily  believe   that  the  :_ 

•*  principal  sums  and  interest  so  as  aforesaid  lent  ^pr^i^^ 
**  and  advanced  by  the  said  Joseph  Underwood  to 
''  the  said  Charles  M'Laren  still  remain  due  and  • 
*  •  unpaid ;  and  that  there  are  no  other  means 
*'  of  obtaining  payment  thereof,  than  by  pro- 
**  ceedings  in  this  court."  I  cannot  consider  an 
affidavit  of  this  kind  as  any  thing  more  than  a 
mere  formality :  and  although  I  do  not  go  the 
length  of  asserting  that  it  has  been  made  with  any 
evil  intention  by  Mr.  Wontner,  yet  I  must  say  that 
it  contains  nothing  to  substantiate  the  facts  averred 
in  it :  no  proof  of  the  hand- writing  of  the  person 
by  whom  the  bond  purports  to  have  been  executed, 
or  indeed  pf  any  other  fact  establishing  the  exe- 
cution. It  is  dry  gratuitous  assertion  and  nothing 
else,  and  now  at  this  late  period,  permission  is  asked 
to  give  proof  of  a  bond  asserted  to  have  been  exe- 
cuted  so  long  ago  as  the  year  1811.  This  is  what  I 
cannot  grant,  and  I  must  say  that  I  think  the  objec- 
tion to  the  bonds  on  the  ground  of  want  of  proof  of 
the  due  execution,  is  fatal  and  peremptory. 

Let  us  now  look  to  the  substance  of  the  trans-  HypotbeeatUn 
action  as  it  reetirds  these  two  bonds.     The  first  **!~*^T't«. 

o  given  onlywhere 

bond,  which  is  for  the  smaller  sum,  is  not  in  the  money  m  not  to 

.  ^  -  be  had  on  per* 

nature  of  a  bottomree  transaction,  for  the  money  eonai  wcurity. 
appears  to  have  been  advanced  upon  personal 
security^  and  it  is  quite  clear,  that  bonds  of  * 
hypothecation  can  only  be  given  where  per- 
sonal security  is  wanting.  The  bond  itself  begins 
with  the  following  recital ;  ' '  Whereas  one  Jame9 
*'  Mitchelly  on  the  25th  day  of  July  last  exhibited 
"  his  petition  by  one  Michael  Hayes,  his  agents  to 

B  4  ''  the 
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Tht 

Stbnkt  Cote. 


Jpril  85th, 
1815. 


the  court  of  civil  jurisdiction,  stating  (among 
other  things)  that  on  the  30th  of  Jlpril  last,  he 
brought  his  action  against  Charles  M'Laren, 
master  of  the  ship  Sydney  Cove  then  in  this 
port  for  the  sum  of  £358.  15^.  3d,  sterling, 
for  necessaries  supplied  the  said  ship  by  the 
said  James  Mitchell  against  the  said  Charles 
M'Laren  for  the  sum  of  £352.  0*.  3d.  and 
costs ;  from  which  judgment  the  said  Charles 
M'Laren  appealed  to  his  excellency  the 
governor,  who  was  pleased  to  affirm  the  decree 
of  the  said  court.'*  Here  then  is  a  personal 
proceeding  not  at  all  founded  upon  a  bond  of 
hjrpothecation .  The  bond  goes  on  to  recite  **  that 
'  the  said  Charles  McLaren,,  on   the  1st  day  of 

*  June  last,  drew  a  set  of  bills  in  favor  of  one 
'  Joseph  Underwood  for  the  sum  of  £352.  2^.  7d. 

*  sterling, upon  one  John  BullofLondon^  Merchant, 

*  and  indorsed  by  the  said  Joseph  Undertvood,  and 
^  approved  by  James    Underwood^  agent  for  the 

*  said  John  Bull.''  Why,  ifBulVs  affidavit  is  to  be 
believed,  this  is  extraordinary  indeed,  for  according 
to  his  statement  ''  the  vessel  was  to  continue  in  all 
"  respects  under  the  entire  directions,  instructions, 
^*  control,  and  management  of  James  Underwood, 
"  who  was  to  act  in  every  respect  as  her  sole 
"  owner,  and  who  engaged  to  furnish  at  all  times 
*'  every  necessary  that  the  ship  might  require.'' 
The  instrument  goes  on  to  recite  that  "  the  above 
'*  set  of  bills  was  accepted  by  the  said  petitioner  in 
"  discharge  of  the  said  judgment."  So  that  the 
party  had  brought  his  action  and  obtained  the 
proper  remedy  for  the  grievance  of  which  he  com- 
plained. It  is  further  recited  in  the  bond,  that  since 

that 
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that  set  of  bills  was  given,  intelligence  had  been  re"         '"^ 

ceived  that  the  house  of -BmZZ  and  Banks,  of  which  the  

said  John  Bull  is  a  partner,  had  been  declared  bank-  ^^r^j*^** 
nipts,  and  that  from  that  circumstance  the  bills  were 
no  longer  negociable.  This  was  certainly  an  un- 
fortunate piece  of  intelligence  for  the  parties,  but 
it  cannot  alter  the  nature  of  the  security,  or  make 
a  valid  hypothecation  of  that  which  had  its  origin 
in  a  transaction  entirely  different :  It  is  likewise 
stated,  that  all  the  parties  concerned  appeared  in 
Court,  and  that,  with  the  consent  of  them  all,  the 
Court  decreed  (amongst  other  things)  **  that  the 
*'  said  Charles  M'Laren  pledge  the  said  ship 
''^Sydney  Cove  to  the  said  Joseph  Underwood  by  a 
'*  bottomry  bond,"  &c.  The  Court  did  not,  I 
presume,  enquire  very  minutely  into  the  circum- 
stances of  a  case  in  which  all  parties  were  agreed, 
and  it  certainly  had  no  authority  to  convert  into 
a  valid  bond  of  hypothecation  an  instrument  which 
was  illegal  as  such. 

With  respect  to  the  second  bond,  which  was  for 
a  larger  sum.  That  is  said  to  have  been  for  money 
lent  to  enabje  the  vessel  to  prosecute  her  voyage  in 
the  Southern  Whale  Fishery  at  the  rate  or  pre- 
mium of  25  per  cent,  for  the  voyage.  These  are 
words  of  proper  and  necessary  limitation  ;  but  I 
was  somewhat  surprised  to  find  that  the  money 
was  not  to  be  paid  until  after  the  safe  arrival  of  the 
ship  at  her  moorings  in  the  River  Thames :  the 
ship  migJU  not  have  come,  and,  in  point  of  fact, 
did  not  come  to  this  country  for  several  years. 
It  seems  not  a  little  extraordinary  that  a  man 
should  thus  advance  money  without  any  limitation 
as  to  the  time  when  it  was  to  be  repaid,  or  if 
limited  at  all,  to  a  term  which  never  might  arrive. 

Upon 


1815. 
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Ti»e  Upon  the  whole  of  this  case,  I  think  there   is 

Stdvit  Covi.  /.      i.    1        1 

no  proof  of  the  due  execution  of  these  two  bonds, 

-'p'jf^^sth,  nor  any  admission  to  that  effect ;  and  I  am  not 
disposed  at  this  late  hour  to  permit  the  parties  to 
adduce  proof  of  the  execution  of  bonds  bearing 
date  at  so  remote  a  period  of  time  as  the  year 
181 1,  and  still  less  do  I  think  myself  at  liberty  to 
pronounce  for  their  validity  upon  the  evidence  as 
it  now  stands :  I  shall,  therefore,  pronounce  for 
that  bond  which  was  given  to  Mr.  Morrison  at 
Rio  de  Janerio  in  October  1813,  the  validity  of 
which  is  not  contested  by  the  assignees  of  the 
bankrupt. 
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SYDNEY  COVE,  Fudge. 

(Instance  Court.) 
THIS  was  a  question   arising  out  of  the  same  3fay6th.i8i5. 

property  as  the  last  case.  It  was  a  cause  of  ^^Mt^^ 
subtraction  of  wages  promoted  by  Thomas  Elsworth,  °^  jarMdiction 
the   administrator  of  the  goods   of  James  Innes  •eamen't  wige. 

1  i  1  i-i^i**  a^i  i*i*  A       when  founded  on 

deceased,  who  was,  whilst  living,  the  chief  mate  .peciai  and  ex. 
of  flu,  v«.e.,  against  fte  prooLls  arUtag  from  ^ 
the  sale  of  the  ship  still  remaining  in  the  registry. 

A  summary  petition  had  been  given  in  on  the 
part  of  Mr.  Elsworth  nearly  in  the  usual  form ;  It 
alleged  that,  in  AugTist  1808,  James  Innes  was 
hired  to  serve  as  chief  mate  on  board  the  ship 
on  a  voyage  to  New  South  tVales,  and  afterwards 
on  a  whaling  and  sealing  voyage,  and  back  to  the 
port  of  London,  and  that  he  was  to  have  wages 
during  the  outward  voyage  af  the  rate  of  £8  per 
month ;  that  the  vessel  arrived  at  New  South 
Wales  on  the  26th  of  April  1809,  and  completed 
the  deUvery  of  her  cargo  on  the  17th  of  July 
in  that  year:  It  further  set  forth,  that  the  ship 
again  sailed  on  the  following  day,  and  that  Innes 
served  in  her  until  some  time  in  the  month  of  May 
1813,  when  be  died  on  board  the  vessel  at  the 
Brazils,  without  having  received  any  thing  on 
account  of  his  wages.  This  petition  was  admitted 
without  opposition. 

An  additional  article  was  now  offered,  setting 
forth  the  particulars  of  the  whaling  and  sealing 
voyage  in  which  the  ship  had  been  engaged  before 

her 
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sydkIt  covi    ^^^  arrival  at  the  Brazils ;  and  alleging  that  the 

cargo  sold  for  the  net  sum  of  £6,442.  10«.  Id.  and 

ifay  6th,  1815.  jj^j^j  ^j^g  gg^j^  Jamts  Inn€8  shipped  and  hired  himself 

as  chief  mate  on  such  whaling  and  sealing  voyage 
at  and  after  the  rate  of  a  twenty-fourth  part  or  share 
of  the  net  produce  of  the  oil  and  skins  produced 
thereon. 

The  admission  of  this  article  was  opposed  on 
the  ground  that  the  Court  of  Admiralty  had  no 
authority  to  entertain  the  cause,  and  that  it  could 
not  adjudicate  upon  a  question  which  was  in  the 
nature  of  a  partnership  transaction.  In  support 
of  the  doctrine,  that  the  Court  had  no  jurisdiction 
over  extraordinary  contracts  of  this  kind,  Lushing- 
toUy  of  counsel  for  the  bondholder,  cited  the  cases 
of  Opy  V.  Addison,  Salk.  31 .  Campion  v.  Nicholas y 
StrangCy  405.  Cossardt  v.  Lawdley,  3  Mod.  244. 
The  Mariner's  Case,  8  Mod.  379.  Howe  v.  Napier, 
4  Burr.  1944.  Buggen  v.  Bennet,  ibid.  2035.  Day 
V.  Searle,  2  Strange,  968.     2  Bam.  419. 

The  Court  asked,  whether  anv  case  could  be 
found  in  which  such  a  question  had  been  disposed 
of  by  the  Court  of  Admiralty,  and  intimated  its 
opinion,  that  it  did  not  possess  the  jurisdiction. 
The  case  was  directed  to  stand  over,  that  search 
might  be  made  for  precedents,  but  none  being 
found,  the  article  was  on  a  subsequent  day  (1 1th 
May)  rejected. 


Novend>er  2Ut,       The    casc   again   came   before    the   Court    on 
^'^^*        the  21st  November  1815,  upon  the  evidence  ad- 
duced in  support  of  the  summary  petition,  when 

^  Lushtngton 
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Lushington  for  the  holder  of  the  bond  which  had         The 

•^  StdmetCovb. 

been  pronounced  for,  contended,  

1st,  That  a  mariner,  whose  wages  accrued  before  JVowmier  8 itt, 

the  execution   of   a  bond,  -was  not  entitled  to 

priority  of  payment  over  the  bondholder. 

2nd,  That  the  present  was  not  a  proceeding  for 

ordinary  wages,  over  which  the  Court  of  Admiralty 

had  jurisdiction,  but  for  a  share  in  the  profits  of 

a  whaling  voyage,  which  was  not  recoverable  in  a 

court  of  this  description. 

The  Court  said,  that  the  claim  of  a  mariner  for  The  hypotheca- 
wages  stood  on  very  different  grounds  from  those  ^^  j^'^J. 
of  a  bondholder,  and  that  the  hypothecation  of  ^^T***"^ 
the  ship  could  not  divest  his  interests,  nor  even  wages. 
a  sale  of  it,  except  it  was  made  under  the  autho- 
rity of  a  competent  court.     That  a  seaman's  claim 
for  his  wages  was  sacred  as  long  as  a  single  plank 
of  the  ship  remained. 

Upon  the  second  point,  the  Court  observed,  that 
in  this  particular  case,  there  was  a  considerable 
degree  of  obscurity  arising  from  the  manner  in 
which  the  mariners  contract  was  drawn  up ;  but 
that  It  thought  the  fair  construction  was,  that  the 
mariners  were  at  all  events  to  be  entitled  to 
monthly  wages  during  the  outward  voyage,  and 
that  the  whaling  and  sealing  voyage  was  eventual 
only,  being  altogether  dependant  on  the  inclination 
of  Mr.  Underwood.  The  Court  therefore  pro- 
nounced for  the  claim  of  wages,  with  costs. 
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GOVERNOR  RAFFLES,  King. 

(Instance  Court.) 

^•^^iiMt*'  T^I*^  ^^  ^  cause  of  salvage  brought  by  Andreas 
rflAi^foT'^  DaW  the  carpenter,  and  others  of  the  crew, 
racuiof  it  from   for  haviug  rcscued  the  ship  and  cargo  from  some 

Malay  mutineers,  who  had  risen  upon  the  master 
and  taken  possession  of  the  property.  The  ship 
sailed  from  Batavia  on  the  30th  of  September 
1813,  on  a  voyage  to  the  port  of  London,  with  a 
crew  consisting  of  five  Europeans,  twenty-two 
native  Portuguese  indiB,ns  and  lascars,  and  had  also 
on  board  nineteen  Malays.  About  two  o'clock  in  the 
morning  of  the  9th  of  November  the  Malays  rose 
upon  the  rest  of  the  crew,  and  having  killed  the 
gunner  and  the  man  at  the  helm  (a  Portuguese  in- 
dian)  and  one  other  Portuguese  and  four  lascars,  and 
severely  wounded  the  mate  and  also  the  Serang  and 
several  others  of  the  crew,  they  succeeded  in  driving 
the  rest  below,  and  kept  possession  of  the  ship  until 
about  eleven  o'clock  on  the  following  morning, 
when  by  the  exertions  of  Andreas  Dahl  and  others 
of  the  crew  she  was  rescued  from  their  power.  At 
that  time  Dahl  and  those  by  whom  he  was  as- 
sisted broke  open  the  companion  door,  and  getting 
upon  the  deck,  attacked  the  Malays,  knocked  three 
of  them  overboard,  and  driving  the  rest  below, 
fastened  down  the  hatches  upon  them.  Having 
thus  far  succeeded  in  recovering  the  ship  and 
cargo  from  the  power  of  the  mutineei^s,  they  con- 
tinued under  arms  until  the  next  day,  when  they 

in 
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in  vain  summoned  the  Malays  to  surrender,  and     ^  *"» 

''  GOVXAVOK 

not  perceiving  any  other  means  of  preserv-  Rapflbs. 
ing  the  possession  of  the  ship,  they  then  took 
up  two  of  the  planks  of  the  deck,  fired  down 
upon  the  Malays,  and  having  killed  two  and 
put  four  of  them  in  irons,  they  set  the  remainder 
adrift  in  the  jolly  boat,  and  afterwards  safely 
brought  the  ship  and  cargo  to  London^  the  port  of 
her  destination.  The  four  mutineers  who  were 
brought  to  this  country  in  irons  were  afterwards 
tried  at  the  Old  Bailey  for  murder,  and  were  con* 
demned  and  executed  for  the  offence. 

On  the  motion  of  coimsel  a  monition  was  decreed 
against  the  owners  of  the  ship  or  their  agent,  and 
also  against  the  consignees  of  the  cargo,  to  shew 
cause  why  salvage  should  not  be  awarded  for  the 
rescue  of  the  ship  and  cargo. 

An  appearance  was  given  for  the  agents  of  the 
owners  of  the  ship  and  the  consign  As  of  the  cargo, 
under  protest  to  the  jurisdiction,  and  an  Act  on 
petition,  was  entered  into  by  the  proctors  for 
both  parties,  supported  by  affidavits  in  the  usual 
manner. 

For  the  parties  appearing  under  protest  Jetmer 
and  Phillimore  contended,  that  the  crew  were  bound 
to  exert  themselves  to  the  utmost  of  their  power  for 
the  preservation  of  the  ship  and  cargo,  and  that  the 
mere  performance  of  their  duty  could  give  them 
no  title  to  be  rewarded  as  salvors.  That  the  case 
differed  materially  from  that  of  a  recapture  from 
the  enemy,  because  the  act  of  capture  by  an  enemy 
discharged  the  crew  from  the  obligation  which  was 
otherwise  imposed  on  them.  That  it  was  no  part 
of  the  duty  of  a  crew  to  recover  ja  ship  from  an 

enemy 
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The  enemy  by  whom  she  had  been  captured,  but  that 
RAFri.B&.  t4iey  were  bound  at  all  times  and  under  all  circum- 
stances to  resist  and  subdue  a  mutiny.  That  the 
mode  of  proceeding  was  altogether  erroneous, 
inasmuch  as  it  ought  to  have  been  directed  against 
the  ship  and  the  cargo,  or  against  the  owners  them- 
selves, and  not  against  the  agents  of  the  ship  and 
consignees  of  the  cargo,  who  had  not  sufficient  of 
the  proceeds  remaining  in  their  hands  to  repay 
the  advances  they  had  already  made.  That  the 
vessel  was  gone  back  to  Batavia  where  the  owners 
reside,  and  from  them  compensation  should  be 
sought  if  any  were  due. 

Swabey  and  Lushington  on  behalf  of  the  crew  con- 
tended, that  there  was  the  same  right  to  enforce  the 
process  of  the  Court  against  fAe  agents  2jidconsignees 
as  against  the  owners  themselves.  That  the  owners 
in  this  case  wer^  resident  in  Batavia,  where  the  arm 
of  the  Court  could  not  reach  them.  That  the  con- 
signees couid  not,  under  the  circumstances,  have 
any  just  ground  of  complaint,  because  they  had 
sent  away  the  ship  since  the  monition  went  out 
against  them.  That  the  danger  of  rescuing  this 
ship  from  the  insurgent  Malays  was  as  great,  and 
the  act  as  meritorious  as  that  of  recapturing  a 
vessel  from  the  enemy.  That  the  service  ren- 
dered in  rescuing  the  vessel  from  the  mutineers 
could  not  have  been  contemplated  when  the  men 
entered  into  the  agreement  for  their  wages,  and 
therefore  they  ought  to  have  some  reward  beyond 
that  which  they  had  stipulated  for  in  the  contract 
with  the  owners.  That  there  was  no  particular 
definition  of  a  salvage  service  to  be  found  in  the 
books,  and  that  the  Court  of  Admiralty  had  juris- 
diction 
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diction  to  reward  any  services  performed  upon  the         '^* 
high  seas.     Hope,  3  Robinson,  215.     Trelawney,      iupflis. 
ibid,  (in  notes)  216.  4  Robinson,  223.  ;;: 

Judgment. 

Sir  William  Scott. — When  a  motion  was  made 
for  a  warrant  to  arrest  this  ship  and  cargo,  the 
Court  declined  to  grant  it,  and  recommended  in 
preference  the  mode  which  has  been  adopted  of 
calling  by  monition  upon  the  agents  and  con- 
signees. I  entertained  considerable  doubt  whether 
the  service  which  has  been  performed,  was  of  such 
a  kind  as  this  Court  had  the  power  of  remu- 
nerating, and  thinking  it  so  very  doubtful  whether 
any  salvage  was  due,  I  was  unwilling  to  put  the 
parties  to  the  inconvenience  of  having  their  ship 
arrested. 

The  case  now  comes  before  me  hyl  protest 
against  the  jurisdiction  of  the  Court,  and  I  must 
confess  that  I  am  not  aware  of  any  case  in  which 
the  Court  has  taken  upon  itself  to  assign  a  reward 
for  services  precisely  of  this  description.  It  has 
been  said  that  no  exact  definition  of  salvage  is 
given  in  any  of  the  books.  I  do  not  know  that  it 
has,  and  I  should  be  sorry  to  limit  it  by  any  defi- 
nition now.  But  it  appears  to  me  that  it  is  the 
bounden  duty  of  the  crew  to  give  every  assist- 
ance in  their  power  to  prevent  or  quell  a  mutiny, 
and  to  use  their  utmost  exertions  to  preserve  or 
recover  the  possession  of  the  vessel  and  goods  of 
their  employers.  The  case  is  extremely  different  ^ 
from  that  of  rescue  from  an  enemy,  because  there 
the  moment  the  capture  is  effected,  the  crew  are 
discharged  firrom  their  duty  to  their  employers. 
VOL.  II.  c  The 
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Th«         The  contract  between  the  parties  is  at  an  end. 
RAFfLst.     The  seamen  no  longer  constitute  the  crew  of  the 
vessel,  but  become  prisoners  of  war.     Not  so  in 
the  case  of  mutiny,  for  That  does  not  discharge 
them  from  their  duty  to  their  owners,  whose  pro- 
perty they  are  bound,  if  possible,  to  recover.     I  do 
not  mean  to  say,   that  they  are  called  upon   to 
sacrifice  their  lives  wantonly  and  to  no  purpose, 
but  I  think  they  are  bound  to  use  their  best  endea- 
vours whenever  there  is  a  reasonable  prospect  of 
success.     A  service  of  this  kind  does  not  appear 
to  go  beyond  the  limits  of  that  duty  which  they 
are  bound  to  perform  in  virtue  of  the  engagement 
which  they  have  contracted   with  their  owners. 
This  is  the  inclination  of  my  opinion  at  present, 
and  unless  cases  of  a  similar  kind  can  be  adduced, 
in  which   the  Court  has  interfered,   I  should  be 
unwilling  to  make  a  precedent,  and  to  extend  the 
doctrine  of  salvage,  beyond  the  limits  in  which  it 
has  hitherto  remained,  by  introducing  a  new  species. 
The  case  which  has  been  cited  is  very  different  from 
the  present,  for  there  the  reward  was  decreed  to  the 
cfew  of  another  ship,  upon  whom  no  duty  was 
imposed,  calling  upon  them  to  attempt  the  rescue. 
I  shall  not  dismiss  this  case  at  present,  but  suffer 
it  to  stand  over,  to  see  if  any  precedents  can  be 
produced.     If  none  such  can  be  found,  I  think  I 
shall  dismiss  this  suit. 

N.  B.  No  precedents  were  discovered,  and  the 
suit  was  accordingly  dismissed. 
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GALEN,  Rogers. 

^HIS  was  an  American  ship  laden  with  a  cargo  ^"v  2d,  isis. 
of  cordage,  irou,   canvas,   and  tar,   and  pro-  ^JS^^, 
ceeding  on  her  voyage  from  Cronstadt  to  Rio  fifiwttofntitie 
Jdneiro,  under  the  convoy  of  His  Majesty's  ship  ahartu  joint- 
Caurageux^  Captain  Wilkinson,  Commander,  and  ^^TH^^- 
five  other  of  His  Majesty's  ships  of  war,  such  con-  ^jf°°"  ^  *" 
voy  consisting  of  about  300  sail  of  merchant  ves- 
sels, among  which  were  also  seven  other  American 
ships.     At  ^  past  8  o'clock  in  the  evening  of  the 
1 1th  of  August  1812,  whilst  the  fleet  was  proceed- 
ing into  the  Oreat  Belt,  it  was  joined  by  His  Ma- 
jesty's   ship    PyramtAS,    under  the   command    of 
Captain  Charles  Dashwood,  who  communicated  to 
Captain  tVUkinson  the  order  for  the  detention  of 
American  property.    The  execution  of  this  order 
it  was  thought  advisable  to  postpone  until  the  fol- 
lowing morning,  lest  the  boats  which  might  be 
sent  to  take  possession  should  be  fired  upon  in  the 
dark  by  the  ships  of  the  convoy,  or  the  American 
vessels  take  the  opportunity  of  escaping.     At  day- 
light on  the  following  morning  the  fleet  got  un- 
der weigh,  and  between  11   and  12  o'cloclc  the 
weather  having  become  calm,  was  brought  to  anchor 
off  the  island  of  Femerin  in  the  Great  Belt,  and  the 
Gralen  and  other  American  ships  were  seized  and 
detained  by  the  boats  of  the  Courageux  and  the 
other  ships  of  the  squadron.     At  this  time  another 
fleet  of  His  Majesty's  ships,  consisting  of  the  Cressy 
and  four  others,  were  going  into  the  Baltic ;  the 
claim  of  these  ships  to  share  in  the  proceeds  arimng 
from  these  seizures  was  not  disputed  ;  but  a  similar 

c  2  claim 
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Tht 
Galkn. 


claim  having  been  made  on  behalf  of  His  Majesty's 

ship  Aquilofiy  Captain   William  Bowles,  and  His 

Afajr  2d,  1816.   Majesty's  bomb  vessels  Devastation  and  Meteor, 

the  question  to  be  determined  was,  whether  they 
were  entitled  to  share  in  the  proportion  intended  to 
be  given  to  the  captors  by  the  crown,  to  whom  the 
property  had  been  condenmed  as  having  been 
taken  previous  to  the  declaration  of  hostilities 
against  America. 

The  King's  Proctor  consented  on  behalf  of  His 
Majesty  that  the  several  parties  praying  to  be  re- 
warded as  joint  captors  might  be  allowed  to  sup- 
port their  respective  claims  by  judicial  proceedings 
in  the  Court  of  Admiralty. 

The  circumstances  on  which  the  commanders  of 
the  Aquilon,  Devastation^  and  Meteor  rested  their 
claims  to  be  considered  as  joint  captors  are  detailed 
in  the  judgment  Court. 

Previous  to  the  commencement  of  the  argument 
on  the  main  question,  the  King's  Advocate  ob- 
jected to  the  evidence  of  Mr.  William  Luckcraft, 
first  lieutenant  of  the  Meteor^  and  a  releasing  wit- 
ness, because  in  answer  to  an  interrogatory  ad- 
dressed to  him  on  his  cross-examination,  he  stated, 
that  ''  he  will  not  swear  that  he  is  a  disinte- 
'*  rested  witness  in  the  cause,  or  that  he  will  in  no 
'*  way  be  a  gainer  or  loser  in  any  event  thereof, 
*'  because  he  supposes  and  believes  that  his  share 
^*  will  in  some  way  be  made  up  to  him  if  the 
*'  Meteor  should  be  pronounced  to  be  a  joint 
**  captor/' 

Dr. 
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Dr.  Adams,  on  the  other  side,  argued  for  the      ^^^ 
competency  of  the  witness,  as  he  stated  in  answer 


to  another  part  of  the  same  interrogatory,  that  **  in  -Mtrwi^i*- 
*'  consequence  of  his  having  executed  the  release 
''  he  considered  he  had  no  right  to  share  in  the  priae 
''  in  question,  and  that  he  was  therefore  a  disin- 
''  terested  witness  in  the  cause." 

The  Court  thought  the  objection  went  to  the 
credit  rather  than  to  the  competency  of  the  witness, 
and  directed  his  evidence  to  be  received. 

Judgment. 

Sir  William  Scott. — This  case  comes  before  the  where  it  i«  im 
Court  on  a  reference  from  His  Majesty's  govern-  wibMNi  fimn 
ment,  requiring  It  to  decide  on  the  conflicting  claims  rmi^^^,  eUim 
of  persons  asserting  themselves  to  be  entitled*  to  ^^^^^^Smii 
share  in  the  proportion  of  the  proceeds  of  this  ship  «»  ^  vndmn 
and  cargo,  which  has  been  given  up  by  the  crown  BMNtooiy. 
for  the  benefit  of  the  seizors .    The  memorials  which 
have  been  delivered  in  by  the  parties  conceiving 
themselves  to  be  entitled  under  this  grant  from  the 
Crown,  contain  statements  of  facts  which  are  not 
very   reconcileable   with  each   other,   and  which 
therefore  render  it  somewhat  difficult  to  decide  upon 
their  respective  claims.     It  is  a  very  disadvanta- 
geous circumstance  also,  that  none  but  releasing 
witnesses  have  been   examined.     It  is  an   esta- 
blished rule,  and  one  which  I  have  never  known  to 
be  relaxed,  that  no  claim  of  joint  capture  can  be 
substantiated  on  the  evidence   of   releasing  wit- 
nesses only ;  I  think  it  but  reasonable,  however,  not 
to  apply  the  strictness  of  this  rule  to  the  present 
case,  because  the  reference  to  the  Court  for  its  de- 

c  3  cision 
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Til*         cision  was  not  made  until  after  the  Americans  who 

Oauit. 

were  captured  on  board  the  prize  had  quitted  this 


•«■ 


Jfi^s,  1816.  country.  Under  these  circumstances  it  was  im- 
possible to  obtain  the  testimony  of  witnesses  coming 
from  the  captured  vessel :  and  although  the  absence 
of  such  testimony  is  a  circumstance  which  renders 
it  by  no  means  convenient  or  easy  to  come  to  a 
just  decision  on  the  merits  of  the  case,  yet  as  it 
has  been  referred  to  me  by  His  Majesty's  govern- 
ment, at  the  request  of  the  parties,  I  am  bound  to 
deal  with  it  in  the  best  way  that  I  can. 

The  claim  is  grounded  on  the  fact  of  sight  and 
the  intention  to  capture.  What  is  stated  on  the 
part  of  the  Aquilon  and  Devastation  is  this,  that  on 
the  morning  of  the  12th  of  August,  the  ships 
in  company  with  the  Meteor  bomb  vessel  were 
proceeding  through  the  Great  Belt  into  the 
**  Baltic y  and  that  the  commanders  of  them  were 
^*  respectively  acquainted  with  the  orders  issued 
**  for  the  detention  of  all  American  vessels  and 
''  their  cargoes ;  that  at  half-past  seven  in  the  mom- 
''  ing  they  came  to  an  anchor  off  the  island  of 
'*  Femerin^  and  at  about  8  o'clock  observed  several 
''  ships  in  the  south-east  quarter  steering  to  the 
**  westward  towards  them,  and  at  about  half-past 
"  nine  clearly  ascertained  them  to  be  a  large  con- 
"  voy  under  several  ships  of  war,  which  about  1 1  or 
'M2  o'clock  came  to  an  anchor  between  the  island 
**  of  Femerin  and  the  TVendelin  Reef  the  weather 
'*  having  become  calm ;  that  it  was  at  such  time 
''  known  on  board  the  Aquilon  and  Devastation, 
**  as  well  as  on  board  the  Meteor,  that  there  were 
**  American  vessels  in  the  convoy,  and  the  com- 
'*  manders  of  the  said  ships  intended  to  examine 
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''  and  detain  all  such  American  vessels  as  were         i^ 
"  not    furnished    with  British    licences."      One  ' 


of  these  ships,  was  directed  by  Sir  Jamei  8au-  ^^9  «<>»  is**- 
marez^  whom  they  had  fallen  in  with  at  Qotten- 
burgh,  to  convey  intelligence  of  the  proclamation 
of  the  government  for  the  detention  of  American 
ships  to  Captain  Wilkinson  the  commander  of  the 
Baltic  fleet,  but  that  officer,  it  appears,  had  re- 
ceived from  another  quarter  previous  information 
of  the  hostilities  which  had  taken  place.  It  was 
notorious  that  there  were  at  this  time  very  many 
American  vessels  employed  in  the  trade  of  the 
BaUiCf  and  that  there  was  hardly  a  convoy  which 
had  not  some  of  them  under  its  protection,  but 
the  matter  did  not,  in  the  present  instance,  rest  on 
the  mere  notoriety  of  the  fact,  for  it  appears  that 
the  officers  commanding  these  vessels  had  received 
positive  information  from  Sir  James  Saumarez  that 
there  was  a  large  convoy  coming  from  the  east- 
ward with  American  ships  in  it.  The  parties  sailed 
under  the  expectation  of  benefiting  by  the  cap* 
lure  of  American  vessels ;  they  kept  a  good  look 
out  for  the  purpose  of  communicating  the  news, 
and  of  assisting  in  the  captures  that  were  likely  to 
be  made,  and  thought  they  should  have  '*  a  good 
**  share,"  as  they  term  it,  "  of  the  prizes."  It  turns 
out,  however,  that  the  news  had  been  communi- 
cated to  the  commander  of  the  convoy  before  they 
came  up,  although  he  deemed  it  not  expedient  to 
make  any  seizure  on  the  night  he  received  the  in- 
telligence, but  postponed  the  business  until  the  fol- 
lowing day,  fearing  that  the  boats  might  be  fired  • 
into  in  the  dark,  or  that  the  American  vessels  might 
oiake  their  escape  into  some  of  the  adjacent  ports. 

c  4  The 
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g7l«*h  "^^  material  fact  in  dispute  is,  whether  these 

—  ships,  sailing  to  the  east,  were  in  sight  of  the  convoy 


juiqr  2d,  1815.  going  to  the  west,  at  the  time  when  the  capture 
Itook  place.  The  seizure  was  consummated  by 
sending  the  boats  of  the  convoying  ships  to  take 
possession,  which  must  probably  have  been  ef- 
fected without  producing  any  thing  that  would  at- 
tract particular  notice  or  attention  from  other  ships 
at  a  distance.  There  is  nothing,  therefore,  in  the 
mode  of  making  the  capture  which  at  all  assists 
the  case  of  the  parties  setting  up  the  claim  of  joint 
.  capture.  They  insist,  however,  that  they  were  in 
sight  at  the  time  of  capture,  that  they  had  a  know- 
ledge of  there  being  American  vessels  in  the  con- 
voy, and  that  they  had  the  animus  capiendl.  The 
general  rule  certainly  is,  that  sight  alone  is  sufficient 
to  entitle  king's  ships  to  be  considered  as  joint  cap- 
tors, and  it  is  a  rule  that  is  liable  to  very  few  ex- 
ceptions. If  indeed  the  ships  should  be  saiUng  in 
different  directions  and  at  a  great  distance  from 
each  other,  that  would  form  an  exception,  and  the 
rule  be  no  longer  in  force.  Again,  if  a  ship  is 
lying  in  port  unarmed  and  unrigged,  if  it  is  phy- 
sically impotent,  and  can  afford  neither  encourage- 
ment  to  the  friend  nor  intimidation  to  the  enemy ^ 
then  its  claim  to  be  considered  a  joint  captor  can- 
not be  supported,  even  though  it  should  be  dis- 
tinctly proved  to  have  been  in  sight  at  the  time  of 
capture.  The  general  presumption  undoubtedly 
is,  that  the  animm  capiendi  exists,  for  it  must  always 
be  supposed  that  the  king's  officers  are  willing  to 
do  their  duty.  If  the  animus  capiendi  existed  in 
this  case,  and  the  ships  were  endeavouring  to  come 
up,  but  could  not,  on  account  of  the  state  of  the 

wind, 
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wind,  that  is  a  case  which  does  not  come  within  the       ^  '^^ 


exceptions.    If  they  had  a  knowledge  of  what  was  . 

going  on,  and  used  their  endeavours  to  come  up,  ^*»y***»  *«**• 

that  is  sufficient. 

The  allegation  of  the  asserted  joint  captors,  at 
the  time  when  it  was  first  offered  appeared  to  be 
defective,  because  it  did  not  contain  any  averment 
that  the  parties  had  a  knowledge  that  there  were 
any  ArMrican  ships  in  the  convoy,  much  less  that 
they  had  an  intention  to  capture  them  ;  and  being 
stripped  of  these  essential  circumstances  the  case 
was  reduced  to  this,  that  a  capture  was  made 
of  which  they  were  entirely  ignorant,  and  in  which 
they  had  no  intention  to  participate.  Under  such 
a  defective  statement  it  was  quite  impossible  that 
the  claim  could  have  been  maintained ;  and  there- 
fore, in  conformity  to  the  opinion  then  signified  by 
the  Court,  the  allegation  was  altered  and  amended. 
The  question  then  is,  What  sort  of  knowledge  is  re- 
quisite to  be  shewn  ?  Now  I  certainly  never  thought 
of  reqidring  that  they  should  be  acquainted  with 
the  names  and  descriptions  of  the  particular  Ame* 
rican  vessels  which  were  in  the  convoy ;  nor,  on  the 
other  hand,  should  I  be  satisfied  with  their  having 
a  mere  general  knowledge  that  there  must  be  some 
Amei  a  n  ships  upon  the  ocean. — It  is  sufficient 
that  they  had  such  a  probable  knowledge  that  there 
were  American  ships  in  the  convoy  as  would  induce 
them  to  act.  That  they  had  such  a  probable  know- 
ledge is  pretty  clearly  established  by  the  evidence 
^  in  the  cause,  and  as  to  the  animus  capiendi,  that 
follows  by  necessary  implication  of  law.  They 
must  have  had  the  intention  of  capturing,  and  there- 
fore if  sight  is  proved,  then  I  think  they  will  be 

entitled 
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oJlbn.       entitled  to  share  as  joint  captors,  otherwise  not. 
The  question  therefore  of  sight  at  the  time  of  cap- 


Majf  2d,  1815.  t^ji^g  becomes  the  main  question  in  the  cause. 

The  allegation  of  the  actual  captors  was  not 
,  opposed  at  the  time  of  its  admission,  if  it  had  been, 
my  attention  would  have  been  called  to  it,  and  I 
should  have  suggested  an  alteration  by  directing 
them  to  state  at  what  precise  time  the  Aquilon  and 
the  two  brigs  came  in  sight,  for  in  truth  the  whole 
question  turns  upon  this,  were  they  in  sight  at  the 
time  of  capture  or  were  they  not.  Upon  this  point, 
or  indeed  upon  any  other,  only  one  witness  has  been 
examined  on  the  part  of  the  actual  captor,  and  he  is 
a  gentleman  who  is  wholly  incapable  of  furnishing 
the  Court  with  any  precise  information  on  the 
subject,  for  he  was  himself  below  at  the  time,  and 
he  states  that  ''he  did  not''  (as  indeed  from  his 
situation  he  could  not)  ''  take  any  particular  notice 
' '  of  what  passed  in  regard  to  any  strange  vessels 
'*  having  appeared  in  sight."  On  the  other  side 
three  witnesses  have  been  examined,  who  may,  I 
think,  very  fairly  be  reduced  to  two,  for  one  of 
them  (Boivyer)  is  liable  to  the  same  objection  as 
the  witness  examined  for  the  actual  captors, 
namely,  that  he  was  below  at  the  time,  and  conse- 
quently can  only  speak  from  the  report  made  by 
other  persons.  The  other  two  witnesses  pursue 
the  history  of  the  transaction  throughout  pretty 
much  in  the  manner  I  have  described  it,  stattng 
their  knowledge*  that  war  had  broken  out  between 
Great  Britain  and  America,  their  intention  to 
capture  American  vessels,  and  that  they  kept  a 
good  lookout  for  the  purpose  of  discovering  them. 
What  Lieutenant  Sparrholt  of  the  Aquilon  states  is 

this, 


HIGH  COURT  OF  ADMIRATLTY.  27 

this,  *'  that  on  the  morning  of  a  day  happening  in        Tht 
"  the  month  of  August  in  the  year  1812,  which  . 


*'  he  believes  was  the  12th  day  of  the  said  month,  Map26,  i8i5. 
the  Aquiton^   and  the  said  two  bomb  vessels 
Meteor  and  Devastationy  were  proceeding  toge* 
ther  through  the  Great  Belt  into  the  Baltic  Sea, 
and  at  about  half-past  seven  o'clock  that  morning 
they  came  to  an  anchor  off  the  island  of  Fe- 
mertHj   and  that  about  eight  o'clock  the  said 
morning,  the  deponent  being  then  upon  deck, 
heard  it  reported,  from  the  man  on  the  look- 
out at  the  mast  head  of  the  Aquilon,  that  several 
ships  were  in  sight  at  the  south-east  quarter,  but 
the  deponent  did  not  go  aloft  to  look  at  them, 
for  it  was  pretty  well  known,  or  supposed,  both  by 
**  captain  Bowles  and  himself,  that  such  ships  were 
a  fleet  of  merchant  vessels  coming  down  the 
Baltic  from  Hano;  as  admiral  Sir  James  Sauma^ 
^*  rez  had  informed  the  said  captain  Bowles,  that  a 
**  large  fleet  of  merchant  vessels,  in  which  it  was 
*'  known  there  were  several  Americans,  was  coming 
down  the  BtUtic  under  convoy  of  His  Majesty's 
ship  Cowrageux,  captain  Wilkinson  conunander, 
and   of  several  other   ships  of  war,   and  had 
desired  the  said  captain  Bowles  to  inform  cap- 
'*  tain  Wilkinson  of  the  aforesaid  orders    of  His 
**  Royal  Highness  the  Prince  Regent,  to  detain  all 
''  American  vessels  and  their  cargoes,  as  soon  as  he 
^ '  could  come  up  with  the  said  convoy ;  and  in  the 
"  course  of  the  time  that  captain  Bowles  and  the 
*^  deponent  were  at  breakfast  together,  at  about 
'*  half  past  eight  o'clock  that  morning,  they  con- 
''  versed  together  on  the  subject  of  the  said  ships 
reported  to  be  in  sight,  being  the  said  expected 

convoy, 
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The         c«  convoy,  and  sent  a  man  with  a  glass  up  aloft, 
—  ,    **  to  see  in  what  direction  such  ships  were  steering, 

Jif«y2d,i8i6.    ««  when  he  reported  that  they  were  steering  to  the 

westward  down  the  Belt,  which  was  in  a  direction 

towards  the   Aquilon  and  the  said  two  bom^b 

vessels ;  and  when  the  deponent  went  an  deck 

'^  again,  about  nine  or  a  little  ajtei^  nine  o'clock  the 

''  said  morning y  he  saw  them,  and  clearly  made  out 

*'  the  ships  to  be  a  large  convoy  under  the  protection 

**  of  several  ships  of  war,  by  the  help  of  a  glass,  and 

"  could  also  see  them  even  without  a  glass,  from  -the 

''  deck  of  the  Aquilon  ;  and  it  being  then  pretty 

^'  certain  that  such  fleet  was  the  convoy  that  the 

'^  said  Sir  James  ^aumarez  had  as  aforesaid  men- 

'^  tioned  to  captain  Bowles,  he  the  said  captain 

'^  Bowles  determined  to  detain  and  take  possession 

'*  of  as  many  of  the  American  vessels  and  their 

''  cargoes  in  the  said  fleet  as  he  could."    The 

evidence  given  by  Mr.  William  Luckcrafl  of  the 

Meteor,  is  very  much  to  the  same  effect.     He  says, 

that  ''  on  the   morning  of  the   12th  of  the  said 

month  of  August,  just  about  seven  o'clock,  to 

the  best  of  his  recollection  as  to  the  hour,  the 

said  three  ships  being  then  preparing  and  just 

''  about  to  come  to  an  anchor  ofi*  the  island  of 

Femerin,  in  the  Great  Belt,  on  account  of  the  wind 

and  tide  not  permitting  them  to  proceed  further 

towards  the  Baltic  Sea,  he,  the  deponent,  being 

*'  then  upon  deck  of  the  Meteor,  heard  the  man 

''  upon  the  look-out  at  the  mast  head  of  that  vessel 

*'  report  a  convoy  in  sight  to  the  south-east  quarter, 

*'  steering  to  the  westward,  towards  the  said  three 

'*  vessels,  the.  Aquilon,  Meteor,  and  Devastation, 

**  which  were  very  near  to  each  other,  which  said 
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•*  convoy  was  then  well  known  to  be  the  expected       qJ^*^ 
''  fleet  of   merchant  vessels  coming    down    the 


"  Baltic  to  Oottenburgh,  under  convoy  of  several  ^•^'y***'  ^®**- 

*  *  of  His  Majesty's  ships  of  war ;  but  the  weather 

*^  being  then  rather  hazy,  and  the  said  fleet  being 

*'  at  the  distance  of  seven  or  eight  miles,  as  he 

**  supposes  and  believes,  he  did  not  then  see  any 

**  of  the  ships  composing  the  same,  nor  was  much 

*'  notice  taken  of  them,   until  they  came  near 

*^  enough  to  be  seen  from  the  deck  of  the  Meteor, 

**  for  the  wind  and  tide  being  then  in  favour  of 

''  the  said  fleet,  coming  down  to  the  place  where 

*^  the  Aquilon,  Meteor ,  and  Devastation  were,  as 

**  aforesaid,  preparing  to  come  to  tin  anchor,  and 

''  did  accordingly    come   to   an   anchor   a  little 

'^  after  seven  o'clock  that  morning,  and  where  the 

**  ssdd  three  ships  continued  lying  at  anchor  until 

*'  the  evening  of  the  same  day,   the  said  place 

"  being  off*  the  island  of  Femmn,  it  was  fully  ex- 

**  pected  that  the  said  fleet  would  have  continued 

'*  under  weigh,   until  it  had  also  come  down  to 

''  the  said  three  ships,  and  so  well  was  it  known 

**  on  board  the  Meteor y  that  the  said  fleet  of  ships 

'*  which  had  been  reported  in  sight,  was  the  ex- 

**  pected  convoy  of  merchant  ships  coming  from 

**  Homo  to  Oottenburghy  that  the  falling  in  there- 

**  with  caused  much  joy  among  the  officers  of  the 

'*  Meteor^  for  it  was  expected  by  them  that  they 

"  would  get  a  good  share  of  prize  money,  by  the 

•'  capture  of  the  Afnerii:an  vessels,  which  it  was 

**  well  known  were  in  the  said  fleet,   and  such 

^'  expected  capture  of  American  vessels  became  the 

''  subject  of  conversation  between  captain  Fisher  of 

'*  the  Meteor  and  this  deponent,  by  which  he  knows 

•  •'  that 
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THt         <<  that  the  said  captain  Fisher,  under  a  supposition 
!_  '*  that  the  orders  for  detaining  American  vessels 


Mmjf26, 1816.  «'  could  not  have  been  communicated  to  the  com- 

'^  manders  of  His  Majesty's  ships  of  war  convoying 
''  the  said  fleet  of  merchant  vessels,  had  determined 
''  to  seize  and  detadu  as  many  of  the  American 
<'  ve86els  and  their  cargoes  in  the  said  fleet  as  he 
' '  could,  that  were  not  protected  by  British  licences ; 
''  and  the  deponent  has  not  the  least  doubt,  but 
'*  verily  believes  that  the  respective  commanders 
''  of  the  Aquilon  and  Devastation  intended  doing 
''  the  same  thing.  That  about  nine  o'clock  in  the 
"  morning  of  the  said  12th  day  of  Augtist^  the 

* 

''  deponent  being  again  upon  deck  and  the  weather 
''  having  become  much  clearer,  he  plainly  saw, 
''  without  the  help  of  a  glass,  the  said  ships  forming 
''  or  composing  the  said  fleet,  which  were  then 
''  still  imder  weigh,  and  having  then  taken  a  glass 
''  to  view  the  said  ships,  he  could  and  did  then 
''  plainly  see  and  distinguish  the  several  ships  of 
*'  war  (being  the  convoying  ships)  from  the 
'*  merchant  ships  in  the  said  fleet,  and  he  has  no 
''  doubt  that  the  same  could  have  been  and  were 


as  plainly  seen  and  distinguished  by  those  on 
board  the  Aquilon  and  Devastationy  as  they  were 
"  by  the  deponent  and  others  on  board  the  Meteor, 
at  which  said  time  he  thinks  that  the  said  fleet, 
which  was  still  standing  to  the  westward  towards 
the  said  three  ships  at  anchor,  was  within  about 
six  or  seven  miles  from  them,  for  there  had  been 
but  little  wind  from  the  time  when  the  said  fleet 
was  first  discovered  as  aforesaid,  and  the  said 
fleet  had  closed  but  very  little  with  the  said 
three  ships  at  anchor ;  but  it  was  then  ascer- 

t^ned 
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"  tained  to  a  certainty  (of  which,   however,   no         *"»« 
"  doubt  had  been    before   entertained),  that  the  


'*  said  fleet  was  a  large  convoy  under  the  pro-  May2d,\sn. 

'*  tection  of  several  of  his  majesty's  ships  of  war. 

"  That  about  ten  o'clock  of  the  same  morning,  to 

'*  the   best  of  his    recollection   as  to  time,   the 

'*  weather  having  become  quite  calm,  the  aforesaid 

•*  convoy  was  observed  by  the  deponent,  and  by 

**  the  commander  and  the  rest  of  the  officers  of  the 

**  Meteor,  to  come  to  an  anchor  between  the  island 

**  of  Femerin  and  the  Trendelen  Reefy  at  the  distance, 

^'  ashe  thinks,  of  about  six  or  seven  miles  from 

"  the  said  three  vessels,  the  Aquilon,  Meteor,  and 

''  Devastation;  and  it  was  a  matter  of  surprize  to 

''  the  deponent  and  the  commander  and  officers  of 

**  the  Meteor,  what  could  cause  the  said  fleet  so  to 

*'  come  to  an  anchor ;  for  although  the  weather 

"  had  become  calm,  yet  the  tide  was  in  favor  of  the 

'*  said  fleet  getting  further  on  its  voyage  and  to  a 

*'  better  anchorage,  by  continuing  under  weigh, 

**  which  in  the  deponent's  opinion  and  judgment 

"  ought  to  have  been  done."     Captain  Wilkinson, 

however,  the  commander  of  the  convoy,  thought 

otherwise,  and  I  dare  say  he  had  very  good  reason 

for  bringing  the  convoy  to  an  anchor  where  he 

did. 

Upon  the  whole  I  think  the  result  is  that  the 
fact  of  sight  is  sufficiently  proved ;  and  as  it  is  the 
necessary  intendment  of  the  law  that  the  officers 
commanding  His  Majesty's  ships  have  at  all  times 
the  animus  capiendi,  I  shall  pronounce  Tor  the 
interest  of  the  three  vessels  claiming  to  be  entitled 
to  share  as  joint-captors. 
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RATTLESNAKE,  Maffet. 

jfiiy  6th,  1816.  ^HIS  was  the  case  of  an  American  privateer, 
joint-optiirc  which  Sailed  from  Bayonne  upon  a  cruize  on  the 

J^,  wb^T  18th  of  June  1814,  and  between  10  and  1 1  o'clock 
tbtehaMbM  in  the  morning  of  the  25th  of  the  same  month, 
befort  tii0  act  of  was  observed  by  His  Majesty's  ship  Hyperion ^ 
T^^ib^     fViUiam  Price  Cumby  Esquire,  Commander,  which 

immediately  made  all  sail  in  chace  ;  and  between 
five  and  six  o'clock  in  the  morning  of  the  26th, 
effected  the  capture,  no  other  ship  being  in  sight 
at  the  time.  A  claim  of  joint-capture  was  given 
on  behalf  of  His  Majesty's  ship  Jasper,  founded  on 
circumstances  which  are  detailed  in  the  judgment 
of  the  Court. 

JUDOMBNT. 

Sir  fVilliam  Scott. — ^The  allegation  in  this  case 
pleads  **  that  His  Majesty's  ship  Jasper,  on  the 
**  25th  Day  of  June  last,  being  in  latitude  43^  13' 
**  north,  and  longitude  9**  24'  west,  and  steering 
V  S.  S.  W.  with  the  wind  north,  a  brig,  which 
•'  proved  to  be  the  Rattlesnake,  and  which  had 
''  been  seen  from  on  board  the  Jasper  in  the 
**  morning  of  the  said  25th  day  of  June,  by 
*'  the  wind,  was  observed  to  bear  up,  and  to  be 
**  making  all  sail  apparently  in  chace  of  His 
**  Majesty's  said  ship  of  war  ;  that  at  11  o'clock 
A.M.  of  the  same  day.  His  Majesty's  said  ship 
hauled  to  the  wind  in  chace  of  the  said  brig ; 
*'  that  at  noon,  the  Bayonne  islands  bore  W.S.W. 

'•  distant 
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'*  distant  eight  or  nine  leagues,  latitude  42®  13'  ^J^^ 
*^  north  ;  that  at  12°  30'  the  said  brig,  being  within  snakb. 
about  two  gun-shots  of  His  Majesty's  said  ship 
Jasper y  hauled  to  the  wind  on  the  larboard  tack, 
and  at  one  o'clock  tacked."  It  proceeds  to  state 
that  **  shortly  afterwards  a  frigate,  which  proved  to 
"  be  His  Majesty's  ship  Hyperion,  was  seen  to 
"  windward,  when  His  Majesty's  said  ship  Jasper 
''  made  signals  to  the  said  frigate."  Now  this 
should  lead  one  to  suppose  that  it  was  in  conse- 
quence of  these  signals  that  the  Hyperion  com- 
menced the  chape ;  and  one  of  the  officers  of  the 
Jasper,  who  has  released  his  interest,  and  been 
examined  as  a  witness,  states  that  the  Hyperion 
was  not  in  chase  before  these  signals  were  made  by 
the  Jasper.  But  that  is  not  the  account  given  by 
the  American  witnesses,  who  are  most  to  be  relied 
on.  What  the  witness  (Sharp)  states  is,  that 
about  eight  o'clock  in  the  forenoon,  after  she 
had  stood  off  for  a  little  while,  the  Rattlesnake 
^'  tacked  and  stood  in  shore  again  ;  and  that  there- 
upon the  said  brig  of  war  also  tacked  and  stood 
in  after  her ;  in  a  few  minutes  after  the  Rattle- 
snake had  so  stood  in,  another  vessel  of  war  was 
seen  from  on  board  to  windward,  coming  down 
upon  the  course  of  the  Rattlesnake  with  all  sail 
set ;  as  the  said  strange  sail ,  came  down  very 
*'  fast,  she  was  soon  discovered  to  be  a  frigate;" 
and  the  other  American  witness  speaks  nearly  to 
the  same  effect :  so  that  it  is  quite  clear  that  it 
was  not  in  consequence  of  the  signals  maae  by  the 
Jasper  that  the  Hyperion  commenced  the  chace 
of  the  prize.  The  allegation  goes  on  to  state,  that 
^*  the  said  brig  for  a  considerable  time  ran  about 

VOL.  II.  D  *^two 
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^^^       '*  two   points   free  between   His    Majesty's    said 
■MAKE.        *'  frigate    Hyperion    and    the    Jasper ;    but    the 
'*  weather    being  hazy,    the    Hyperion  and   the 
"  prize  in  question  were  not  seen  from  the  Jasper 
*'  after  eight  o'clock  p.  m."    But  I  think  it  must 
have  been  at  a  much  earlier  period  of  time  that 
the   Jasper  lost  sight  of  the  Hyperion  and  the 
prize,  for,  according  to  the  account  given  by  the 
American  witnesses,  the  brig  was  lost  sight  of  at 
six  o'clock^  or  even  earlier.     One  of  the  witnesses 
says,  that  *'  they  both"  (that  is,  the  Hyperion  and 
the  Jasper)  "  continued  in  chace  of  the  Rattle- 
'*  $nake,   and  pursuing   the   same    course,    until 
'*  about  m  o*ctock  in   the  evening,   when  they 
"  lost  sight  of  the   brig."     And  the  other  wit- 
ness {Ftllman  the  sailmaker)  says,  that ''  the  brig 
^^  continued  in  chace,  keeping  rather  under  the 
'*  lee  of  the  Rattlesnake  'till  she  dropped  astern, 
^'  but  she  was  in  chace    'till  between  five  and 
''  six  o'clock  in    the  afternoon,   at  which    time 
**  the  Rattlesnake  had  run  her  out  of  sight."     In 
the  allegation  it  is  averred  that ''  the  Jasper  con- 
*'  tinued  in  chace  all  the  night  in  a  west  course, 
*'  which  did  not  differ  half  a  point  from  the  course 
••steered  before  dark."     It  turns  out,  however, 
upon  the  evidence,  that  the  Jasper  had  quitted  the 
chace  before  the  act  of  capture  was  consummated, 
and  having  given  up  the  pursuit  as  desperate,  was 
proceeding  for  her  port   of  destination.     If  the 
Jmsper  had  continued  in  chace«   although  not  in 
sight,  I  should  have  held  that  she  was  entitled  to 
slMure  in  the  priie.     But  the  fact  is>  that  the  Jasper 
had  not  only,  in  coBsequ^oce  of  her  being  a  h^ivy 
saikr»  lost  sight  of  the  priie,  but  that  she  had 

actuallv 
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actually  abandoned  the  chace,  and  was  pursuing  r^*,. 
her  course  with  a  diflFerent  object  4n  view.  Aban-  »wak«. 
donment  of  pursuit  is,  according  to  the  general 
rule,  abandonment  of  the  benefit  to  be  derived 
from  it,  and  there  must  be  strong  circumstances 
indeed  to  form  a  case  of  exception  to  this  general 
rule. 

It  is  said  that  the  claim  of  the  Jasper  may  be  when  two 
supported  upon  the  ground  of  association, — ^that  ^^^^!^^ 
the  vessels  were  enffaeed  in  one  and  the  same  pj»«f»»^«*^ 

o    o  of  them  oeaaes 

enterprize,  and  that  so  intimate  was  their  imion  from  the purroit, 
that  private  signals  were  exchanged  between  them,  ceaies  at  the 
But  the  association,  if  such  it  is  to  be  deemed,  "*"*  **"*' 
appears  to  have  been  of  a  very  casual  nature,  and 
to  have  had  no   previous  existence.     Both   the 
vessels,  in  the  first  instance,  chased  separately  and 
distinctly,  though   they  afterwards  joined  in  the 
pursuit.    The  association  extended  no  farther  than 
the  pursuit  of  the  prize  in  question,  and  when  that 
pursuit  ceased  on  the  part  of  the  Jasper,  the  asso- 
ciation ceased  at  the  same  moment  of  time. 

It  is  said  that  the  Jasper  was  ordered  to  steer  in  a  iittieai»i«- 
a  particular  direction,  and  that  by  the  course  she  byrae'^Ldto 
pursued,  and  the  position  she  took,  she  contributed  ^i^^tj^of^l 
to  the  capture,  and  I  have  little  doubt  that  she  did  so  «^*«'  p^*»  "<> 
to  a  certain  extent;  but  it  appear^ that  the  assistance  the  prne. 
of  this  sort  was  very  limited,  for,  according  to  the 
testimony  of  the  American  witnesses,  it  was  the 
superior  sailing  of  the  Hyperion  that  settled  the 
business.     That  it  was  which  the  witnesses  under- 
stood to  be  the  efiicient  cause  of  the  capture.     I 
am  not  aware  that  it  has  ever  been  laid  down  that 
any  little  assistance   rendered  by  one  vessel  to 
another  in   the  early  part  of  a  chace,  such,  for 

D  2  instance, 
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rawlx-  instance,  as  causing  the  prize  to  change  her  course, 
■WACB.  would  give  an  interest  to  the  vessel  rendering  such 
assistance  ;  I  think  the  contrary  has  always  been 
held  a^  the  correct  rule  upon  the  subject.  The 
case  of  the  Empress  (vol.  i.  p.  268.)  which  has 
been  cited,  appears  to  me  to  have  no  direct  bearing 
on  the  question  ;  That  was  a  case  in  which  two  of 
His  Majesty's  ships,  meeting  casually  with  each 
other,  discovered  two  vessels  of  the  enemy  steering 
in  different  directions,  and«  in  order,  if  possible,  to 
effect  the  capture  of  both  of  them,  the  officer  who 
was  superior  in  command,  directed  one  of  the 
king's  ships  to  pursue  one  of  the  enemy's  vessels, 
whilst  he  went  in  chace  of  the  other ;  one  of  these 
ships  effected  the  capture  of  the  vessel  of  which 
she  went  in  pursuit,  but  the  other  did  not.  The 
Court  there  was  of  opinion  that  there  was  a  joint 
enterprize  and  a  distribution  of  force  for  the  purpose 
of  capturing  both  the  enemy's  vessels.  There  was 
no  abandonment  of  the  common  pursuit,  for  a 
common  pursuit  it  was  though  of  separate  objects  : 
Here  is  not  only  an  abandonment  of  the  pursuit, 
but  a  return  to  the  business  on  which  the  ship  was 
engaged  before  the  pursuit  began.  Here  was  a 
total  discontinuance  of  the  chace  before  the  capture 
was  made,  and  therefore  I  must  pronounce  against 
the  claim  of  the  Jasper  to  share  in  the  prize. 
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ALEXANDER,  Crane. 

THIS  was  the  case  of  a  British  ship  laden  with  ^«y6th,  isis. 
a   cargo   of  fruit,   wine,   oil,    and   other  mer-  ^^liuS*'^**^ 
chandize,   belonging  to    subjects   of    the    Grand  ^'^^\ 
Duke  of  Tuscany,  and  also  having  on  board  a  enemy,  mtond 
marble  monument,  the  property  of  the  king  of  ▼igeorwpencei. 
Prussia,  intended  to  be  erected  in  memory  of  his 
late  Queen.     The  ship  and'  cargo  were  captured 
on  the  14th  of  November  1814  by  an  American 
ship  of  war,  whilst  in  the  prosecution  of  a  voyage 
from  Leghorn  to  Hamburgh,  and  were  recaptured, 
on  the  23d  of  the  same  month,  by  a  British  pri- 
vateer. 

The  Court  decreed  restitution  of  the  ship,  on 
payment  of  the  usual  salvage  to  the  recaptors,  and 
of  the  cargo,  on  payment  of  expences  without 
salvage ;  It  further  directed,  that  no  part  of  the 
expences  should  be  charged  on  the  property  of 
his  majesty  the  King  of  Prussia. 


d3 
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EXPERIMENTO,  Garcia, 
Formerly  EXPERIMENT,  Ruthbrfobd. 

(Instance  Court.) 

^sib!^'     T^^^  ^^®  ^  cause  of  possession,  civil  and  mari- 
The  Court  of  time,  promoted  by  Charles  Campbell,  James  Bow- 

^^^^^^n  ^^y  ^^^  James  Edmonston,  the  executors  of  the 
into  the  tide      jg^f^  Samuel  Donaldson  of  London,  who  in  the  year 

in  caiee  in  "^ 

which  Briti«h      1 806  became  the  sole  owner  and  proprietor  of  this 

subjects  lay  claim      .  .  .  .    *  i       /•  .i 

to  a  ahip  coming  ship,  uudcr  a  purchasc  made  from  the  commis> 
btti"p^S  sioiiers  for  the  management  of  Prussian  property, 
and  as  the  pro-    for  the  sum  of  £3, 1 00. 

perty  of  foreign-  r  w  w 

en.  Ip  the  beginning  of  the  year  1812,  Mr.  Donald- 

son sent  the  ship,  under  the  command  oi  James 
Rutherford,  to  Nassau  and  Amelia  Island,  for  the 
purpose  of  bringing  home  a  cargo  of  timber. 
After  the  cargo  had  been  put  on  board,  and  whilst 
the  vessel  was  lying  in  Saint  Mary^s  River,  intelli- 
gence was  received  that  hostilities  had  commenced 
between  Great  Britain  and  the  United  States  of 
America.  The  master,  being  apprehensive  of  capr 
ture  by  American  cruizers,  determined  to  put  to  sea 
immediately,  but  in  endeavouring  so  to  do  his  vessel 
grounded  upon  the  bar  of  the  river,  in  which  situ- 
ation she  was  deserted  by  the  mate  and  the  rest  of 
the  crew,  the  master  himself  being  the  only  person 
left  on  board.  On  the  following  day  the  ship 
floated,  and  he  then  contrived  to  run  her  upon  the 
mud  on  Tiger  Island,vntliin  the  limits  of  the  Spanish 
territory.  Two  days  afterwards  she  was  taken  pos- 
session of  by  an  American  gun-boat,  and  carried  into 
Saint  Mary's,  and  there  put  into  a  place  of  security. 

Proceedings 
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Proceedings    were   aftei'wards    instituted  against  ExpiZtLint) 
her  in  the  admiralty  court  at  Savannah,  but  an      formerly 

Act  of  Congress  having  about  that  time  passed, 1 

authorizing  the  President  of  the  United  States  to  Afayiith. 
grant  passports  to  all  the  British  ships  that  might 
happen  to  be  in  the  ports  of  America,  this  ship 
and  several  others  were  claimed  on  behalf  of  the 
British  subjects  to  whom  they  respectively  be- 
longed. The  claims  thus  made  were  referred  by 
the  Admiralty  Court  to  the  executive  government, 
and  being  again  sent  back  to  that  Court  for  legal 
decision,  the  Judge  pronounced  the  claimants  to 
be  entitled  to  the  benefit  of  the  act  of  Congress, 
and  issued  his  order  for  granting  the  necessary 
passports.  Several  months  elapsed  before  this 
decision  took  place,  dming  which  the  ship,  which 
had  sustained  very  material  loss  and  injury  in  her 
hull,  sails,  and  rigging,  remained  in  the  custody  of 
the  Marshal  of  the  Court,  who  applied  to  the 
British  Vice-Oonsul  at  Savannah,  /or  payment  of 
the  expences  occasioned  by  her  detention,  but  the 
Vice-Consul  declined  to  advance  the  money,  being 
apprehensive  that  the  ship,  in  consequence  of  the 
injuries  she  had  suffered,  would  not  sell  for  a 
sufiicient  sum  to  defray  the  amount  of  charges 
demanded  by  the  Marshal.  On  the  20th  of  February 
1813,  the  Judge  issued  his  decree  or  order  *'con- 
**  demning  and  permitting  the  sale  of  the  said  ship,'* 
provided  the  costs  and  charges  upon  her  should 
not  be  paid  within  a  time  specified  for  that  purpose. 
The  expences  not  having  been  paid  within  the 
time  limited,  the  Marshal  of  the  Court  advertised 
the  ship  for  sale,  and  she  was  sold  at  public  auction, 
under  his  authority,  for  the  sum  of  900  dollars,  to 
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the  house  of  Hibberson  &  Co.  the  present  claimants, 
formerly       to  whoHi  a  bill  of  Sale  was  stated  to  have  been  duly 
1   executed  by  the  Marshal,     She  was  afterwards 


3fdyiitb,     removed  to   the   port  of  Femandina  in  AmeUu 

1815 

Island,  where  the  original  bill  of  sale  was  deli- 
vered up  to  the  Governor  of  East  Florida, 
and  an  act  of  naturalization  passed,  by  which 
she  was  adopted  as  Spanish ,  and  received  the 
name  of  the  Experimento.  After  this,  the  ship, 
documented  as  a  Spanish  ship,  and  as  the  property 
of  the  Spanish  house  of  trade  by  whom  she  had 
been  purchased,  made  a  voyage  from  Amelia 
Island  to  Liverpool,  and  back  again  to  Amelia 
Island,  from  which  she  came  on  her  present  voyage 
to  Portsmouth,  where  she  was  arrested  at  the  suit 
of  the  executors  of  Mr.  Donaldson. 

The  King's  Advocate  and  Adams,  for  the  exe- 
,  cutors,  argued  that  a  British  registered  owner  ought 
not  to  be  divested  of  his  property  without  good 
and  sufficient  proof  that  it  had  been  legally  trans- 
ferred to  some  other  person.  They  admitted  that 
if  the  ship  had  been  regularly  condemned  by  an 
American  Prize  Court  of  Admiralty,  and  sold  undjer 
the  sentence  of  condemnation,  to  a  neutral,  the 
title  of  the  former  owner  would  be  defeated  ;  but 
they  contended  that  in  this  case  there  was  no  proof 
of  any  regular  judicial  proceeding  in  an  American 
court  of  justice.  The  American  government,  they 
said,  had  ordered  the  vessel  to  be  restored  to  its 
British  owner,  and  they  asked  nothing  more  of  the 
Court  than  to  enforce  this  order  of  the  American 
government;  that  there  was  no  sufficient  proof 
that  the  American  court  had  ordered  the  ship  to  be 

sold 
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sold  for  payment  of  the  expences  incxirred  by  its 
detention,  much  less  that  it  had  condemned  it  as       formerly 
prize.     That  no  decree  of  the  Court  ordering  the 
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sale,  nor  any  bill  of  sale  signed  by  the  marshal^  ^^i}}^* 
or  any  other  person  having  competent  authority, 
was  produced.  That  the  decree  of  the  Court,  or 
an  authentic  copy  of  it,  and  the  bill  of  sale  itself 
ought  to  have  been  produced,  and  that  the  mere 
recital  of  them,  in  another  instrument,  could  not 
be  taken  as  any  legal  proof  that  they  ever  had 
existence.  That  the  purchase  money  for  the  ship 
was  much  less  than  its  real  value,  and  the  pre- 
tended sale  altogether  fraudulent  and  collusive. 
That  the  title  of  the  British  owner,  having  never 
been  legally  divested,  his  executors  were  entitled 
to  be  put  into  possession  of  the  vessel  by  the  order 
of  this  Court. 

For  the  Spanish  owners,  Arnold  and  Lushington 
argued,  to  the  effect  of  the  observations  contained 
in  the  judgment  of  the  Court. 

Judgment. 
Sir  William  Scott, — This  ship  was  arrested  on 
the  Ist  of  April  last,  at  the  suit  of  three  British 
subjects,  the  executors  of  Mr.  Donaldson,  who  was 
at  one  time  its  undoubted  owner.  Three  several 
defaults  had  been  granted,  according  to  the  regular 
mode  of  proceeding  in  such  causes  ;  and  the  fourth 
default  was  about  to  be  granted,  when  an  appear- 
ance under  protest  was  given  on  behalf  of  Messrs. 
Hibberson  and  Young,  asserting  themselves  to  be 
the  Spanish  owners  of  this  ship.  On  the  next  fol- 
lowing day,  however,  their  protest  was  waived ; 

so 
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SO  that  there  is  no  longer  any  question  as  to  the 
formerly      jurisdiction  of  this  Court. 

L       In  cases  in  which  British  subjects  have  set  up 

^^«y  nth,  a  claim  to  vessels  coming  into  the  ports  of  this 
country  in  the  possession  and  as  the  property  of 
foreigners,  the  power  of  the  Court  is  not  so  circum- 
scribed that  it  may  not  enquire  a  little  into  the  title 
by  which  the  property  is  held.  It  has  not  considered 
itself  so  universally  bound  to  abstain  from  entering 
into  the  question  of  title,  and  there  is  good  reason 
why  it  should  not,  for  if  the  British  claimant  cannot 
have  justice  done  him  here,  he  certainly  cannot 
procure  it  elsewhere.  I  hold  myself  therefore  at 
liberty  to  interfere  "in  questions  of  this  kind  so 
circumstanced ;  especially  where  there  is  any  ap- 
pearance of  fraudulent  or  piratical  practices  by 
the  party  in  possession  of  the  vessel. 

In  considering  this  question,  it  is  material, 
in  the  first  place,  to  look  at  the  prayers  of  the 
parties  as  contained  in  the  act  on  petition  which 
they  have  given  in.  For  the  Spanish  owners 
it  is  prayed  that  the  warrant  of  arrest  may  be 
superseded,  and  that  the  parties  at  whose  instance 
it  issued  may  be  condemned  in  the  costs  of  this 
proceeding.  On  the  other  side  it  is  prayed  that 
possession  of  the  ship  may  be  delivered  to  the 
executors  of  the  British  owner,  and  that  the 
Spanish  claimants  may  be  condemned  in  the  con- 
tumacy fees,  &c.  The  parties  respectively  pray 
all  that  the  Court  has  the  power  of  doing,  and  it 
is  therefore  I  think  impossible,  after  this,  that  I 
can  hold  that  these  are  mere  initiatory  proceedings. 
It  would  be  perfectly  inconsistent  with  the  shape 

and 
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and  character  which  the  cause  has  assumed,  if  I   „     "^^ 
were  not  to  do  something  further.     1  am  of  opmion       formerly 
that  the  case  is  already  ripe  for  decision.     And,  if     ''^'*""'^' 
it  be  true,  as  it  has  been  represented,  that  this     May  iinh, 
ship  is  detained  at  a  very  considerable  daily  ex- 
pence,  it  is  the  more  incumbent  on  the  Court  to  pro- 
ceed as  speedily  as  possible  to  its  final  adjudication. 
The  parties  have  already  gone  into  the  merits  of 
the  case,  and  I  shall  certainly  not  now  indulge 
them  with  permission  to  go  further  into  them  by 
stating  and  proving  other  facts. 

Then  what  are  the  facts  now  before  the  court  ? 
It  is  stated  by  the  Spanish  claimants,  and  indeed 
by  the  executors  of  the  British  owner  likewise, 
that  the  ship  was  at  Amelia  Island  when  hostilities 
broke  out  between  Great  Britain  and  America; 
that  the  master  was  desirous  of  getting  away  in 
order  to  avoid  capture  ;  and  that  in  endeavouring 
so  to  do,  the  vessel  got  on  a  sandbank  at  the 
mouth  of  the  river.  That  it  seems  was  the  first 
misfortune  that  befel  this  vessel.  She  was  after- 
wards captured  by  an  American  gun-boat,  carried 
into  8t,  Mary's  and  proceeded  against  in  the 
court  of  admiralty  at  Savannah,  and  I  can  have  little 
doubt,  although  there  certainly  is  no  suflScient 
evidence  of  the  fact,  that  what  then  took  place  was 
in  the  nature  of  a  prize  proceeding.  However,  it 
seems  that  there  was  an  act  of  congress  passed, 
authorizing  the  president  of  the  United  States  to 
grant  passports  to  British  ships  in  American  ports  to 
return  to  their  own  country.  The  benefit  of  this 
act  was  claimed  for  this  among  other  ships ;  and 
after  some  doubt  and  delay,  the  court  of  admiralty 
came  to  a  legal  decision  upon  the  question,  and 

ordered 
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several  months  had  elapsed,  and  the  vessel  had 
-May  1 1th,     sustained   much   damage  ;   her  boat,   cables,  an- 
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chors,  and  rigging  had  been  plundered  or  lost. 
Considerable  expences  had  been  incurred  whilst 
the  vessel  was  in  the  custody  of  the  marshal, 
who  applied  to  the  British  Vice-Qonsul  for  the 
payment  of  them,  and  offered  to  give  him  up  the 
ship.  He,  however,  declined  taking  possession, 
being  apprehensive  it  would  not  be  worth  the  sum 
to  which  the  expences  amounted.  Under  these 
circumstances,  the  marshal  applied  to  the  court 
for  a  decree  of  sale ;  and  the  court  decreed  that 
the  vessel  should  be  sold,  unless  the  expences  were 
paid  within  a  certain  time.  The  expences  were 
not  paid  within  the  time  limited ;  and  the  marshal 
sold  the  vessel  at  public  auction  for  900  dollars. 
A  bill  of  sale  is  said  to  have  been  given  by  the 
marshal  to  Messrs.  Hibberson  and  Young,  the  pur- 
chasers, which  they  exhibited  to  the  proper  Spanish 
authorities  ;  and  thereupon  an  act  of  naturalization, 
as  it  is  called,  was  granted  for  the  vessel,  in  which 
the  bill  of  sale  was  recited.  The  ship  afterwards 
made  a  voyage  to  England,  where  she  delivered 
her  cargo,  atid  then  returned  to  Amelia  Island, 
from  whence  she  again  came  to  this  country.  It  is 
also  stated  by  the  Spanish  claimants,  that  a  treaty 
of  peace  has  been  concluded  between  this  country 
and  America,  since  the  proceedings  in  the  admiralty 
court  at  Savannah,  which  thev  assert  to  be  a  con- 
firmation  of  their  title,  and  they  pray  the  pos- 
session to  be  continued  to  them. 

On  the  other  side  it  is  stated,  that  the  vessel, 
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being  British  property,  went  to  Amelia  Island  for         '^^ 
the  purpose  of  bringing  back  a  cargo  of  timber  ;       formerly 
and  that  upon  the  breaking  out  of  hostilities  she         "'"''^* 
endeavoured  to  escape,  and  in  so  doing  grounded     ^«y  nth, 
on  the  bar  of  Saint  Mary^s  River y  where  she  was 
deserted  by  the  whole  of  the  crew,  with  the  excep- 
tion of  the  master.     So  far  the  statements  of  the 
parties   are  >  concurrent ;  they   agree   likewise   in 
stating  that  the  master  ran  the  vessel  upon  the 
mud  in  Tiger  Island  within  the  Spanish  territory, 
and  that  she- was  there  captured  by  an  American 
gun-boat    and    carried   into    Saint    Mary's.      It 
seems  to  follow,  almost  as  a  necessary  inference, 

• 

that  proceedings  were  instituted  against  the  ship  in 
an  American  court,  and  that  those  must  have  been 
prize  proceedings.  Indeed  I  do  not  understand 
that  there  is  any  denial  that  a  proceeding  did  take 
place,  but  the  parties  say  that  it  ended  in  a 
sentence  of  restitution  and  not  of  condemnation. 
They  deny  that  there  was  any  sale  of  the  vessel 
by  the  owner  or  his  agent,  but  I  am  at  a  loss  to 
understand  what  may  be  the  use  of  such  a  denial, 
for  I  do  not  find  that  any  such  sale  is  alleged  to 
have  taken  place.  I  expected  to  have  found  it 
denied  that  the  ship  was  sold  by  the  authority  of 
the  Court  of  Admiralty  y  but  all  that  they  venture  to 
say  is,  that  it  was  not  sold  by  any  competent  autho- 
rity. The  denial  of  the  competency  of  the  authority 
under  which  the  ship  was  sold  amounts,  I  think, 
to  a  sort  of  admission  that  a  sale  did,  in  fact,  take 
place  by  order  of  the  court.  Am  I  to  unde):stand 
that  such  a  perfect  indifference  prevailed  about  the 
fate  of  this  vessel  that  no  enquiries  were  made  re- 
specting it,  that  no  information  was  sent  by  the 

con- 
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consignees  to  the  owner,  and  that  he  remained  in 
(ortMriy       ignofancc  whether  there  was  any  sale  of  the  ship 

1   or  not.     The  fact  is  averred  on  oath,  and  not  being 

^«y  iuh»  at  all  denied,  I  must  take  it  as  proved,  and  can  only 
enquire  into  the  competency  of  the  authority  which 
'  ordered  the  sale.  It  is  alleged  that  the  other 
parties  are  not  Spaniards^  but  that  they  are  in  reality 
British  subjects ;  supposing  it  were  so,  what  dif- 
ference could  that  make  if  the  transaction  is  a  bona 
fide  transaction.  It  is  said  that  they  took  advantage 
of  the  absence  of  the  master,  who,  after  staying 
some  months.  Was  obliged  to  return  to  England. 
Now  I  must  say  that  this  is  one  of  the  most  un- 
accountable parts  of  this  transaction,  that  the 
•  master  should  have  quitted  the  ship  in  the  way  he 
did,  without  putting  her  in  the  care  of  any  person. 
I  must  suppose  that  he  advised  his  owners  of  the 
necessities  of  himself  and  of  the  ship^  and  if  he 
did  so,  and  those  necessities  were  not  supplied,  the 
owner  must  take  the  consequences.  If  no  re- 
mittances were  made  for  the  payment  of  the  ex- 
pences  incurred,  whose  fault  was  that  ?  If  you  do 
not,  by  yourself  or  agent,  take  care  of  your  property, 
who  can  help  it  ?  other  parties  are  not  to  be  pre- 
judiced by  your  negligence.  It  is  averred  that 
the  Spanish  claimants  contrived  to  get  a  pass  for 
this  ship,  but  no  explanation  is  given  of  the  nature 
of  the  contrivance  which  is  imputed  to  them.  The 
purchase,  also,  it  is  said,  was  a  mere  contrivance 
and  collusion, — But  how  so  ?  What  was  the  con^ 
trivancty  what  the  collusion  ?  The  ship  was  sold 
by  the  authority  of  the  court  and  purchased  at  an 
open  and  public  sale.  This  mode  of  disposing  of 
property  by  public  sale,  under  the  authority  of  a 

court 
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court  of  justice,  may  be  and  not  unfrequently  is         ^h* 
disadvantageous  to  the  parties  on  account  of  the      formerly 
expences  with  which  it  is  attended,  but  it  is  as  little      '"'^''"^' 
likely  to  be  fraudulent  and  collusive  as  any  mode     Mayuih, 
of   sale   that    can    be    adopted.     The   American 
Court  had  a  right  to  do  what  this  Court  is  in 
the  habit  of  doing,  namely,  of  decreeing  the  sale 
of  a  ship  for  the  payment  of  expences.     I  have  no 
doubt  therefore  of  the  competency  of  the  autho- 
rity imder  which  the  ship  was  sold. 

Then  as  to  the  value  of  the  ship,  and  the  price 
for  which  it  was  sold.  The  amount,  it  must  be 
confessed,  is  very  small,  and  indeed  somewhat 
startling,  but  it  is  to  be  remembered  that  the  ship 
had  been  abondoned  and  left  to  its  fate  by  the 
owner  and  his  agents,  and  that  she  was  in  every 
respect  much  deteriorated. 

I  have  no  hesitation  in  ordering  this  warrant  to 
be  superseded,  but  under  all  the  circumstances  of 
the  case  I  am  not  inclined  to  give  costs. 
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Afay  11  th.  ^HIS  was  the  case  of  an  American  ship,  which, 
What  is  the  due  OR  the  24th  of  January  1813,  sailed  from 
tiuIS^t^i!^  Norfolk  in  Virginia  to  the  port  of  Cadiz^  laden 
;*»;^^;>^^»*  with  a  cargo  of  about  4,200  barrels  of  flour,  which 
property  de-  had  bccu  shipped  under  a  British^  licence,  dated 
capton.  the  13th  of  August  1812,  and  was  to  be  in  force 

for  nine  months  from  the  time  of  its  date.  On 
the  27th  of  February,  the  vessel  arrived  at  Cadiz ; 
and  the  master  having  delivered  his  cargo,  pro- 
duced the  licence  under  which  he  had  sailed,  to 
the  British  Minister  resident  at  that  place,  who 
granted  him  a  further  licence,  permitting  him  to 


•  In  the  year  1812,  the  Britiah  government  being  very  desirous 
that  the  port  of  Cadiz  should  receive  a  constant  supply  of  Ameri- 
can flour,  granted  numerous  licences,  authorizing  any  vessels, 
except  French  vessels,  being  unarmed,  and  not  less  than  100 
tons  burthen,  and  bearing  any  flag  except  that  of  France,  to 
import  into  Cadiz,  from  any  port  of  the  United  States  of 
America,  cargoes  of  grain^  meal,  flour,  or  rice,  without  molesta- 
tion on  account  of  any  hostilities  which  might  exist  betw^een 
His  Majesty  and  the  United  States,  notwithstanding  such  ships 
and  cargoes  might  be  the  property  of  any  American  citizens,  and 
to  whomsoever  the  same  might  belong,  and  to  receive  their  freight, 
and  to  return  to  any  port  not  blockaded,  upon  condition  that  the 
names  and  tonnage  of  the  vessels,  and  the  names  of  the  masters 
should  be  endorsed  on  such  licences  at  the  time  of  the  vessels 
clearing  from  their  ports  of  lading ;  and  such  licences  were  to  be 
in  force  for  nine  months  from  the  time  of  their  date.  These 
licences  were  transmitted  from  this  country,  by  the  various  mer- 
chants, brokers,  or  agents  who  applied  for  them,  to  the  United 
States  of  America,  where  they  were  disposed  of  and  used  as 
occasions  might  require. 

ship 
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ship  a  cargo  of  lawM  merchandize,  and  to  return      j^^^ 

with  it  to  any  port  in  the  United  States  o(  America. : 

The  master  having  taken  on  board  a  few  boxes  of     ^^^i}}^^* 

1816. 

fruit,  four  quarter  casks  of  wine,  and  some  other 
trifling  articles,  set  sail  on  the  first  of  /4prily  bound 
to  Boston  in  America.  In  the  course  of  his  voyage, 
he  was  boarded  by  several  British  ships,  the 
commanders  of  which  examined  his  licence,  and 
permitted  him  to  proceed  on  his  voyage,  which  he 
accordingly  did  until  about  noon  of  the  12th  of 
il/ay,  when  he  was  captured  by  His  Majesty's 
ship  La  Hogue,  conmianded  by  the  honourable 
Captain  Capely  who,  on  the  evening  of  the  same 
day,  set  fire  to  the  vessel  and  destroyed  it. 

A  claim  was  given  for  the  ship  and  cargo  as  the 
property  of  citizens  of  the  United  States  of  America, 
protected  by  licences  granted  by  His  Majestjr's 
Government,  and  by  his  Excellency  the  ^Gnister 
plenipotentiary  of  Great  Britain  at  the  Court  of 
Spain ;  and,  at  the  instance  of  the  claimant,  a 
monition  was  issued,  calling  upon  the  captors  to 
proceed  to  the  legal  adjudication  of  the  ship  and 
cargo.  An  appearance  was  given  under  protest 
for  the  captw,  and  the  case  now  came  on  for 
hearing.  It  was  understood  that  the  captors  did 
not  contend  against  a  sentence  of  restitution ; 
but  objected  to  the  pajrment  of  costs  and  damages. 

For  the  Captors. — ^The  Kings  Advocate  and 
Adams  argue(}  that  costs  and  damages  were  not  to 
be  awarded  against  captors,  except  there  was  full 
proof  that  they  had  been  guilty  of  wilful  mis- 
conduct. That  the  transfer  of  British  licences 
from  one  vessel  to  another,  and  the  traffic  carried 

VOL.  II.  E  on 
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,  '^^*         on  in  the  sale  and  purchase  of  them,  was  such  as 

Action.  *^ 

,  to  render  the  use  of  the  licences  liable  to  great 

^Isis*^'     suspicion,  and  imposed  a  duty  upon  the  king's 
officers,  to  exert  their  utmost  vigilance  in  detecting 
the  frauds  attempted  to  be  practised  under  them : 
that  the  master  acknowledged  he  had  paid  the  sum 
of  500   dollars  for  the  purchase  of  the  licence 
under  which  the  Acteon  was  found  sailing:   that 
she  had  letters  on  board  addressed  to  persons 
resident  in  America  from  officers  belonging  to  an 
American  squadron  of  war  by  whom  she  had  been 
boarded  only  two  or  three  days  previous  to  the 
"  capture:  that  the  voluntary  conveyance  of  letters, 
which  must  be  supposed  hostile  in  their  contents, 
in  a  vessel  enjoying  the  benefit  and  protection  of  a 
British  licence,  was  by  no  means  an  innocent  act ; 
that  the  time  for  which  the  original  British  licence 
was  granted,  would  have  expired  on  the  yery  day 
after  the  capture  took  place,  and  before  the  vessel 
could  have  completed  her  voyage :  that  the  expi- 
ration of  a  licence  was  in  all  cases  held  to  be  a 
justifiable  ground  of  seizure ;  and  such  as  to  entitle 
the   captors   to   the  payment  of  their  expences, 
instead  of  causing  their  condemnation  in  costs  and 
damages :  that  Captain  Capel  must  be  presumed  to 
have  acted  from  a  sense  of  duty  only;  it  being 
quite  obvious  he  could  have  no  personal  interest 
in   the   destruction   of  the   vessel,    and  that   he 
was     thereby     defeating  all    chance    of    benefit 
which  he  might  otherwise  have  derived  to  him- 
self from  the  capture :  that  in  consequence  of  a 
strong  squadron  of  American  ships,   then  under 
the     command,    of    Commodore     Rogers^    being 
near  to  Captain   CapeVs  station  it  was  impobsi- 

ble 
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ble  that  he  could,  consistently  with  his  duty,  weaken         '^ 

his  crew  by  putting  a  prize  master  and  men  on  board 

the  Acteon  to  conduct  her  to  a  British  port ;  nor,  ^VgiV*^' 
consistently  with  his  orders,  allow  her  to  proceed 
to  Boston,  as  the  exact  strength  and  position  of  his 
own  squadron  would  thereby  have  been  commu- 
nicated to  the  American  government,  and  this 
communication  might  have  proved  very  injurious 
to  the  public  service,  in  which  he  was  engaged : 
that  the  papers  of  the  Acteon  were  put  on 
board  another  American  vessel  which  had  been 
captured  for  the  purpose  of  being  carried  into 
Halifax ;  but  the  prize  having  been  recaptured 
by  the  Americans,  it  was  out  of  the  power  of  the 
captors,  to  produce  the  ship's  papers :  that  the 
seizure  of  the  ship  and  cargo,  being  justified  by  the 
circumstances  under  which  she  was  taken,  and  the 
public  service  rendering  it  necessary  that  she 
should  be  destroyed,  the  captors  were  not  bound 
to  proceed  to  adjudication. 

Jenner  and  Lvshington  contra, — 

Judgment. 

Sir  fVilliam  Scott.  — This  question  arises  on  the  Tiie  geneni 
act  of  destruction  of  a  valuable  ship  and  cargo  by  ^^^n^lttxj 
one  of  His  Majesty's  cruizers.      On  the  part  of  J^^?[^» 
the  claimants  restitution  has  been  demanded,  and  endued  to  rwti- 

_-_-  •ij  •         totior,with  co&ti 

there  can  be  no  doubt  that  they  are  entitled  to  receive  and  damage*,  but 
it ;  indeed  I  understand  that  it  is  not  now  opposed  gtn^td^^iL^^^ 
by  the  captor  himself ;  but  it  remains  to  be  settled  ^^^^  ^'^^' 
what  is  to  be  the  measure  of  restitution, — how  far  it 
is  to  be  carried.     The  natural  rule  is,  that  if  a 
party  be   unjustly   deprived  of  his   property  he 
ought  to  be  put  as  nearly  as  possible  in  the  same 
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state  as  he  was  before  the  deprivation  took  place  ; 
technically  speaking,  he  is  entitled  to  restitution, 
with  costs  and  damages.  This  is  the  general  rule 
upon  the  subject,  but  like  all  other  general  rules  it 
must  be  subject  to  modification.  If,  for  instance, 
any  circumstances  appear  which  shew  that  the 
suffering  party  has  himself  furnished  occasion  for 
the  capture,  if  he  has  by  his  own  conduct  in  some 
degree  contributed  to  the  loss,  then  he  is  entitled 
to  a  somewhat  less  degree  of  compensation,  to  what 
is  technically  called  simple  restitution. 

This  is  the  general  rule  of  law  applicable  to  cases 
of  this  description,  and  the  modification  to  which 
it  is  subject.  Neither  does  it  make  any  difference 
whether  the  party  inflicting  the  injury  has  acted 
from  improper  motives  or  otherwise.  If  the  captor 
has  been  guilty  of  no  wilful  siisconduct,  but  has 
acted  from  error  and  mistake  only,  the  suffering 
party  is  still  entitled  to  frdl  compensation,  provided, 
as  I  before  observed,  he  has  not  by  any  conduct  of 
his  own  contributed  to  the  loss.  The  destruction 
of  the  property  by  the  captor  may  have  been  a 
meritorious  act  towards  his  own  government,  but 
still  the  person  to  whom  the  property  belongs  must 
not  be  a  sufferer.  As  to  Mm,  it  is  an  injury  for 
which  he  is  entitled  to  redress  from  the  party 
who  has  inflicted  it  upon  him,  and  if  the  captor 
has  by  the  act  of  destruction  conferred  a  benefit 
on  the  public,  he  must  look  to  the  government  for 
his  indenmity.  The  loss  must  not  be  permitted  to 
hJl  on  the  innocent  sufferer. 

This  American  vessel  having  been  invited  into 
the  service  by  the  government  of  this  country,  had 
earned  a  cargo  of  com  to  the  port  of  Cadiz  for  the 

use 
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use  of  the  army,  which  at  that  time  stood  greatly         ■">• 
in  need  of  a  supply.     It  is  true  that  the  licence 


which  had  been  here  granted  in  the  usual  manner  ^^y*  J^*' 
had  afterwards  been  purchased  formoney  in  America^ 
but  I  do  not  see  what  difference  that  can  make  in 
the  consideration  of  this  case,  for  if  the  licence  was 
general,  which  it  appears  to  have  been,  it  could  be 
of  no  consequence  who  were  the  individuals  who 
acted  under  it,  provided  they  complied  with  the 
conditions  annexed  to  it ;  there  is  nothing  what- 
ever to  shew  that  the  parties  acted  otherwise  than 
in  strict  conformity  to  the  spirit  and  letter  of  the 
original  licence,  signed  by  the  Secretary  of  State 
in  London  y  and  I  must  presume  that  they  did  so 
from  the  circumstance  of  their  obtaining  permis- 
sion from  the  British  minister  in  Spain  to  carry 
back  a  cargo  to  Araerica. 

Let  us  now  look  a  little  to  what  has  been  said  a  captor,  ii. 
in  justification  of  the  capture  and  destruction  of  by  a  wme  of 
this  vessel.     Why,  it  is  said  in  the  first  place,  that  L"d«4Slg"S 
Captain  Capel  found  the  transfer  of  these  licences  p~p«'*y  ^  ^ 
from  one  vessel  to  another  rendered  such  cases  theiew  rwpon- 
suspicious,  and  made  it  necessary  for  him  to  use  faiiat  extent  to 
great  vigilance  in  detecting  them ;  but  That  did  not  ^^^.ti^k  to  hb 
at  all  impose  upon  him  a  necessity  of  destroying  the  ^.fT"*"!!!?^ . 
vessels  which  were  furnished  with  them.   It  is  said,  tion. 
that  the  master   acknowledged  he    had  bought 
the  licence,  but  supposing  the  fact  to  be  that  he 
had  done  so,  that  alone  would  not  render  the  trans- 
action illegal :  neither  could  the  circumstance  of 
the  expiration  of  the  time  for  which  the  licence 
was  granted^  have  had  any  such  effect,  even  sup- 
posing the  fact  to  have  been  so,  which  it  was 
not.     It  has   been  urged    too  that   there   were 

B  3  letters 
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The         letters   on  board  to   America   from   the  officers 
of  Commodore  Rogers's   squadron.     What  were 


jfey  nth,     i\^Q  contents  of  those  letters  does  not  at  all  appear ; 

1816.  ^*- 

but,  in  the  absence  of  all  proof  to  the  contrary,  I 
must  presimie  that  they  were  of  an  innocent  kind, 
and  addressed  to  private  individuals,  for  if  they 
had  been  of  a  public  nature  and  of  a  dangerous 
tendency,  I  can  have  no  doubt  that  they  would 
have  been  preserved  by  Captain  Capel,  and  exhi- 
bited in  this  cause.  Lastly,  it  has  been  said  that 
Captain  Capel  could  not  spare  men  from  his  own 
ship  to  carry  the  captured  vessel  to  a  British  port, 
and  that  he  could  not  suffer  her  to  go  into  Boston 
because  she  would  have  furnished  important  in- 
formation to  the  Americans.  These  are  circum- 
stances which  may  have  afforded  very  good  reasons 
for  destroying  this  vessel,  and  may  have  made  it 
a  very  meritorious  act  in  Captain  Capel,  as  far  as  his 
own  government  is  concerned,  but  they  furnish 
no  reason  why  the  American  owner  should  be  a 
sufferer.  I  do  not  see  that  there  is  any  thing 
that  can  fairly  be  imputed  to  the  owner  as  contri- 
.  buting  in  any  degree  to  the  necessity  of  capturing 
or  destroying  his  property,  and  I  think,  there- 
fore, that  he  is  entitled  to  receive  the  fullest 
compensation  from  the  captor.  It  does  not  ap- 
pear that  Captain  Capel  is  chargeable  with 
having  acted  from  any  corrupt  or  malicious  motive, 
and  if,  as  I  believe  to  have  been  the  case,  he  has 
acted  from  a  sense  of  duty  and  of  obedience  to 
the  orders  he  received,  I  can  have  no  doubt  that 
he  will  be  indemnified  upon  a  proper  representation 
being  made  to  the  government.  But  this  will  not 
affect  the  right  of  the  American  claimant,  whom 

I  must 
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I  must  pronounce  to  be  entitled  to  restitution  with       ^  '"'• 

costs  and  damages,  and  I  beg  it  may  be  understood  

that  I  do  so  without  meaning  in  the  slightest  de-     ^''LVk^* 
gree  to  throw  any  imputation  on  the  conduct  and 
character  of  Captain  Capely  but  merely  for  the  pur- 
pose of  giving  a  due  measure  of  restitution  to  the 
daimant. 


The  RufuSy  Kingy — was  the  next  case  which 
came  on  for  hearing. 

The  Court  said,  I  cannot  distinguish  this  case 
from  the  last,  and  must  therefore  make  the  same 
decree. 

In  another  case,  the  William^  Howard  master, 
simple  restitutio\i  had  been  decreed  on  a  former 
day,  but  the  licence  in  that  case  was  rather  doubts 
ful  in  point  of  authority,  and  the  captm-e  under 
the  circumstances  considered  to  be  justifiable. 


k4 
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SOMERSET,  Metherell. 

iifayiith,  This  was  the  case  of  a  British  ship  and  cargo, 
ASruuhM^  which,  in  the  prosecution  of  a  voyage  from 
■nd  MTjc^ea  ^Ucatit  to  the  port  of  Bristol,  was  taken  in  latitude 
priTiteer,  within  41  48'  north,  and  longitude  9  west,  hy  the  Ame- 
ibr  luMtaie  cap-  ficafi  private  ship  of  war  Macedonian,  on  the  7th 
SlI^afSi«»  ^^  March  1815,  after  the  ratification*  of  the  treaty 
and  n-takao      gf  pcacc  between  the  two  countries,  but  within  the 

attar  tha  ezpira-  *" 

tioB  of  tiiat  time  (30  days)  allowed  by  the  treaty  for  captures 
to  dia'JlMWcan  in  the  part  of  the  world  in  which  the  seizure  took 
c*pton-  place.     On  the  31st  day   of  the  same  month  of 

March,  the  vessel  was  retaken  by  His  Majesty's 


*  The  treaty  of  peace  between  Greai  Britain  and  the  United 
States  of  America,  was  signed  on  the  24th  of  December  1814,  and 
was  finally  ratified  on  the  17th  of  February ^  1815. 
The  third  clanse  in  the  treaty  is  to  the  following  effect :  **  Imme- 
diately after  the  ratification  of  this  treaty  by  both  parties,  as  here- 
in-after mentioned,  orders  shall  be  sent  to  the  armies,  squad- 
rons, officers,  subjects,  and  citizens  of  the  two  powers,  to  cease 
**  from  all  hostilities  -,  and  to  prevent  causes  of  complaint  which 
"might  arise,  on  account  of  the  prizes  which  may  be  taken  at 
**  sea  after  the  ratification  of  this  treaty,  it  is  reciprocally  agreed, 
*'that  all  vessels  and  effects,  which  may  be  taken  after  twelve 
"days  from  the  said  ratification,  upon  all  parts  of  the  coast  of 
**  North  America^  from  the  latitude  of  28  degrees  north  to  the 
latitude  of  50  degrees  north,  and  as  far  eastward  in  the  Atlantic 
Ocean  as  the  dOth  degree  of  west  longitude  from  the  meridian 
of  Greenwich,  shall  be  restored  on  each  side ;  that  the  time  shall 
be  thirty  days  in  all  other  parts  of  the  Atlantic  Ocean  north  of 
the  equinoctial  hne  or  equator,  and  the  same  time  for  the  British 
'•  and  Irish  channels,  for  the  Gulf  of  Afexico,  and  aU  parts  of  the 

ship 
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ship  of  war  Erne,  in  latitude  46°  north,  and  longi-         *"»• 
tude  27°  50'  west,  after  the  period  specified  in  the  — __ 


treaty  of  peace  for  captures  had  expired.  -afoy  iitb, 

The  Court  decreed  restitution  of  the  ship  and 
cargo  to  the  American  captors. 


The  KING  against  KITTO. 

THIS  was  a  proceeding  under  the  statute*  against     -M«r  soui, 

the  master  of  a  small  trading  vessel,  for  de-  DNvtwaoircoa. 
serting  the  convoy  under  the  protection  of  which  u^ri^l^t  «f 
he  had  been  sailine.     The  man   confessed  him-  *>»»"*"*>» 

^  one  month. 

self  guilty  of  the  offence  with  which  he  was 
charged,  and  offered  an  affidavit  in  mitigation 
of  punishment.  It  appeared  >  that  he  had  been 
committed  to  the  marshalsea  prison  on  the  18th 
of  the  present  month,  and  that  he  had  been 
in  the  custody  of  the  marshal  some  time  before  he 
was  sent  to  the  prison.  It  likewise  appeared  that 
he  was  insolvent. 

The  Court  ordered  him  to  be  imprisoned  for 
one  month  from  the  time  of  his  being  arrested, 
but,  in  consequence  of  the  circumstances  set  forth 
in  the  affidavit,  did  not  impose  any  fine  upon 
him. 

■ 

•  45  G.  3. 


58  CASES   DETERxMINED  IN  THE 


FORTITUDO,  Hbnrickson. 
(Instance  Court.) 

^l^if^  T^^^  ^^  *^^  ^^®  ^^  ^  ^o.nish  ship,  which,  in  the 

Ptrtietwho  prosecution  of  a  voyage  from  Naples  to  P/^- 

^I^^l^r^  moM/A,  and  for  orders,  ^ith  a  cargo  of  oil  the  pro- 

iottitntod  by  pertv  of  Scotty  Bumc,  &  Co.  of  London,  was,  in  the 

them  to  oompdi  .  ^.^ 

payment  of  month  of  OctobeT  1813,  captured  hy  one  of  His 
JJ^J^JIJ^     Majesty's  cruizers  and  carried  into  Gibraltar,  where 

be^  ^"iftLr*  ^^^  ^^  ^^^^  afterwards  given  up  hy  the  captors  to 
nnieH  on  etrong  Jorgeu  Jordt  Henrickson,  who  was  then  the  master 
to  cany  on  pro-  and  also  part  owner  of  the  vessel.  Hemickson,  in 
^JJ^lJj^  to  order  to  defray  the  expences  incurred  at  Gibraltar, 
enforce  a  de-      borrowcd  of  Mcssrs.  Lindbladt  &  Co.,  who  were  the 

mand  founded  ' 

on  the  Tery  agcnts  and  correspondents  of  Scott,  Burne,  &  Co.  the 
"*"*  ''  sum  of  £2 1 7,  for  which  he  executed  a  bond  of  hypo- 
thecation, on  the  ship  and  freight,  for  £297,  includ- 
ing the  interest  on  the  money  advanced.  The  vessel 
then  proceeded  on  her  voyage  towards  England,  but 
in  the  prosecution  of  it  having  met  with  damage  at 
sea,  the  master,  at  the  suggestion  of  his  officers 
and  crew,  put  back  to  Gibraltar,  at  which  place, 
after  a  survey  made  in  the  usual  manner,  the 
cargo  was  landed,  and  the  damages  which  the  ship 
had  sustained  were  repaired.  The  expences  were 
again  defrayed  by  Messrs.  Lindbladt  &  Co.,  who,  to 
secure  the  repayment  of  the  same,  took  from  the 
master  a  bond  for  £3,047.  14^.,  hypothecating  the 
ship,  cargo,  and  freight.  The  vessel  afterwards 
proceeded  on  her  voyage  to  this  country,  and  ar- 
rived in  safety  at  Bristol,  where  the  cargo  was 
delivered  to  the  agents  of  Scott,  Burne,  &  Co. 

the 
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the  owners  of  it,  but  without  the  payment  of  the    p^^^*^^ 
freight  which  was  due  for  its  transportation .  The  mas-  ■ 

ter  at  first  declined  to  deliver  the  cargo  without  re-  '^'^j^**' 
ceiving  his  freight,  but  afterwards  consented  to 
do  so,  on  receiving  an  assurance  from  the  agents 
that  the  matter  should  be  amicably  adjusted.  Scott y 
BumCy  and  Co.,  as  soon  as  they  had  got  possession, 
caused  the  following  proceedings  to  be  instituted 
in  the  Court  of  Admiralty : — Oij  the  5th  of  July 
1814,  an  action  against  the  «Aip  was  entered  by 
them  as  the  legal  holders  of  a  bottomree  bond^ 
being  the  first  of  the  bonds  granted  at  Gibraltar. 
On  the  1 1th  of  Jult/,  they  entered  a  further  action 
against  the  ship  and/reighty  as  the  lawful  agents  of 
Lindbladt  and  Co.  holders  of  a  bottomree  bond^ 
being  the  second  bond  granted  at  Gibraltar  on  the 
shipy  cargo,  andfreight.  The  warrants  of  arrest 
were  executed  in  the  usual  manner,  and  the  mas- 
ter delivered  his  protest,  surveys,  and  freight  ac- 
count, to  Messrs.  fVindle,  his  brokers,  who  sub- 
mitted them  to  a  person  at  Lloyd's  cofiee  house, 
that  he  might  make  out  the  average  account  between 
the  ship,  freight,  and  cargo,  and  he  accordingly 
made  out  the  account  and  delivered  it,  with  the 
documents,  to  Scatty  Btirne,  &  Co.  who  objected  to 
the  amount  charged  for  the  freight.  The  master 
at  first  offered  to  leave  the  matter  to  reference, 
but  this  was  objected  to  by  Scott y  BurnCy  &  Co., 
and  he  then,  in  order  to  prevent  the  detention  of 
his  ship,  consented  to  take  their  own  account  of 
freight,  upon  which  they  withdrew  their  actions, 
and  promised  (according  to  the  master's  state- 
ment) that  the  bonds  which  were  in  the  hands 
of  their  agent  at  Bristol  should  be  given  up. 
llie  cause  was  then  alleged  to  be  settled,  and  a 

supersedeas 
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^  *"»«         supersedeas  decreed  in  both  actions.     The  master 
soon  afterwards  caused  the  ship  to  be  advertized 


June  6th.  fQj.  gaie^  but  there  being  no  offer  of  purchase,  he, 
in  the  month  of  September  following,  agreed  to 
charter  her  to  Messrs.  Harford  and  Plsger  of 
Briitol,  to  proceed  to  Amelia  Island,  the  Havannah, 
and  any  other  island  in  the  West  Indies,  and 
any  part  of  South  America,  and  back  to  any  port 
in  Europe.  Thomas  Clausen  was  then  appointed 
master.  Harford  and  Visger  advanced  £800  for 
the  payment  of  the  seamen's  wages  on  the  former 
voyage,  and  for  other  expenses,  to  enable  the  ship 
to  proceed  on  the  projected  voyage  to  Amelia 
Islandf  and  elsewhere,  and  by  way  of  security  for 
the  money  so  advanced  by  them  they  took  a  bot- 
tomree bond,  signed  by  the  late  and  present  master. 
The  vessel  was  about  to  proceed  to  sea,  when-  she 
was  again  arrested  by  Scott,  Bume,  and  Co.  on  the 
bottomree  bonds  given  at  Gibraltar,  being  the  very 
jsame  bonds  under  which  she  had  been  originally 
arrested. 

On  the  part  of  Messrs.  Scott,  Bume,  &  Co.  it  was 
alleged  that,  at  the  urgent  entreaty  of  the  mas- 
ter, they  had  permitted  the  warrants  of  arrest  to  be 
superseded,  not  having  at  that  time  discovered  aay 
error  or  overcharge  in  the  account  of  average  deli- 
vered by  the  master,  but  that  they  continued  to 
hold  the  hypothecation  bonds,  until  the  account 
should  prove  to  be  correct  upon  the  final  examina- 
tion of  it  by  their  insurers,  whose  judgment  had 
not  then  been  obtained.  That  the  insurers  had 
since  examined  the  documents,  and  expressed  their 
opinion  that  they  were  not  liable  to  pay,  on  the 
ground,  as  was  understood  and  believed,  that  the 
ship  was  not  sea-worthy  when  she  sailed;  and  the 

average 
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average  loss  incurred.    That  they  found  it  neces-    „   ""** 

sary  for  their  own  security  again  to  arrest  the  ship, 

conceiving  that  the  same  ground  which  would  ex-  '^",'^,5**'' 
onerate  the  insurers  would  exonerate  themselves 
firom  the  payment  of  the  average.  It  was  alleged 
also  that  no  demand  had  heen  made  for  the  de- 
livery up  of  the  hondSy  and  that  the  master  could 
never  have  considered  the  bonds  discharged  whilst 
they  remained  in  the  hands  of  their  agent. 

JuDQBffBNT. 

Sir  William  Scott. — The  proceedings  in  this  cause 
conmienced  by  a  warrant  of  arrest  of  the  ship  at  the 
instance  of  Messrs.  Scott^  Bume,  &  Co.  the  holders 
of  a  bottomree  bond,  and  were  followed  up  by  another 
warrant  of  arrest,  at  the  suit  of  the  same  gentlemen, 
as  the  agents  of  Messrs.  Lindbladt  &  Co.  of  GihraU 
toTy  likewise  the  holders  of  a  bottomree  bond.  The 
cause  was  continued  in  the  usual  way  until  the 
22d  of  August  last,  when  it  was  alleged  to  be» 
settled,  and  a  supersedeas  was  issued  at  the  peti- 
tion of  the  parties  who  had  commenced  the  suit, 
and  no  intimation  was  at  that  time  given  of  any  re- 
served question.  Afterwards,  on  the  7th  of  October ^ 
the  ship  was  again  arrested  at  the  suit  of  the  same 
parties,  and  upon  the  very  same  bonds.  An  act 
on  petition  has  been  delivered,  in  which  Messrs. 
Scott,  Bume,  &  Co.  represent  that  they  have  a 
right  now  to  proceed,  and  praying  that  they  may  be 
aUowed  to  do  so,  notwithstanding  the  declaration 
made  by  them  in  the  former  suit,  that  the  business 
was  settled ;  and  notwithstanding  the  supersedeas 
issued  at  their  instance.  On  the  other  side  it  is  prayed 
that  the  Court  will  decree  the  ship  to  be  released, 

and 
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and  that  Messrs.  Scott,  Bume,  &  Co.  may  be  con- 
demned in  the  expences,  damages,  and  demurrage 
occasioned  by  this  suit,  and  the  proceedings  thereon. 
The  master's  account,  which  to  no  inconsiderable 
extent  is  confirmed  by  that  of  Mr.  Fry,  a  partner 
in  the  house  of  Scott,  Bume,  and  Co.,  is  to  this 
effect : — **  that  the  said  ship,  being  in  the  island  of 
Jersey,  was  in  the  month  of  January  1813  char- 
tered by  him,  the  appearer,  who  was  then  also 
master  thereof,  to  Richard  Fillis  of  Plymouth, 
merchant,  to  proceed  to  Fowey  in  Cornwall, 
there  to  receive  a  cargo  of  pilchards,  and  to  sail 
therewith  to  Cagliari,  or  Naples,  and  deliver  the 
cargo  agreeably  to  bills  of  landing,  and  to  take  in 
at  said  ports,  or  at  Oallipoli,  if  required,  a 
return  cargo,  and  bring  the  same  to  Plymouth 
for  orders,  and  to  unload  the  said  return  cargo 
in  a  port  in  England,  upon  payment  of  a  certain 
freighti  in  the  charter-party  stipulated,  and  that 
the  said  ship  accordingly  proceeded  to  Falmouth, 
and  there  took  on  board  her  outward  cargo,  and 
also  Stephen  Robart  as  supercargo,  and  delivered 
the  same  at  Naples,  when  the  said  Stephen 
Robart,  not  having  a  return  cargo  to  put  on 
board,  on  account  of  the  said  Richard  FUlis, 
agreed  with  Bartholomew  Sampson  of  Naples, 
the  agent  of  Messrs.  Scott,  Bume,  &  Co.  parties 
in  this  cause,  to  put  on  board  the  said  ship  a 
cargo  of  oil  at  Gallipoli  to  their  consignment  at 
Plymouth  for  orders,  to  be  unloaded  at  a  port  in 
England  as  stipulated  in  the  aforesaid  charter- 
party,  and  the  said  ship  was  ordered  round  to 
GaU^li  to  take  on  board  the  same ;  and  this 
appearer  accordingly  received  a  cargo  of  ml, 

"  together 
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*'  together  with  some  silk,  the  property  of  the  said         '"'^ 
''  Stephen  Robarty  on  board  the  said  ship  at  GaU  .. 
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"  Upoli^  and  signed  bills  of  lading  for  the  same,      ^"^Ixt* 
•*  expressing  that  the  freight  thereof  was    to   be 
*  *  paid  according  to  charter-party,  thereby  meaning 
**  the  aforesaid  charter-party  which  he  had  entered 
"  into  with  the  said  Richard  Fillis,  which  was  the 
**  only  charter-party  he,  the  appearer,  entered  into, 
"  or  was  in  any  manner  privy  to  for  the  said  voyage ; 
**  and  the  said  ship  having  accordingly  taken  in 
"  her  said  return  cargo,  in  the  month  of  September 
"  in  the  said  year  1813,  and  with  the  said  Stephen 
"  Robart  on  board,  sailed  from  Galllpoli  on  her 
**  said  return   voyage ;    and  in   the    prosecution 
"  there,  to  wit,  in  the  month  of  October  following, 
the  said  ship  and  cargo  were  captured  by  one 
of  His  Majesty's  cruisers  and  carried  toGribraltar^ 
and  shortly  after  their  arrival  they  were  given 
"  up  by  the  captors  ;    and  this  appearer,  to  enable 
"  him  to  defray  the  expences  at  Gibraltar,  took  up 
"  of  Messrs.  Lindbladt  &  Co.  of  that  place,  who 
**  represented  themselves  to  him  to  be  the  agents 
**  and  correspondents  of  the  said  Messrs.   Scott, 
'*Burne,  &  Co.  who  were  owners  as  well  as  con- 
signees of  the  said  cargo,  the  sum  of  £270  at  a 
premium  of  ten  per  cent. ,  as  a  security  for  which 
"  he,  the  appearer,  entered  into  a  bond  bearing 
date  the  22d  November  1813,  being  one  of  the 
bonds  which  is  the  subject  of  one  of  the  actions 
'*  against  the  said  ship  in  this  court,  whereby  he 
'^  hypothecated  his  said  ship  and  freight  for  the 
•'payment  of  £297,  as  the   amount  of  the  said 
''  principal  and  premium,  to  them  the  said  Messrs. 
"  lAndbqldi  &  Co.,  and  the  said  ship  then,  after 

"  waiting 
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FoftmvMk     '^  waiting  a  few  days  for  convoy  by  direction  of 
«^— ~*—  **  the  said  Messrs.  Lindbladt  and  Co.,  proceeded 
•^^«tbf     «<  on  jiCT  voyage,  and  on  the  further  prosecution 
''  thereof,  having  met  with  considerable  damage 
**  at  sea,  both  ship  and  cargo  being  in  a  very  leaky 
**  condition,  he,  the  appearer,  at  the  earnest  en- 
**  treaties  of  his  officers  and  crew,  and  of  the  said 
**  Stephen  Robart  the  supercargo,  did,  for  the  pre- 
*'  servation  of  their  lives  and  of  the  ship  and  cargo, 
''  put  back  to  CHbraltar^  where  she  arrived  on  the 
**  5th  day  of  the  month  of  December  in  the  said 
**  year   1813 ;  and  he  further  made  oath,  that 
*'  surveys  were  then  taken  upon  the  said  ship  and 
'<  cargo,  and  a  report  made  thereon,  under  which 
**  the  cargo  was  landed  and  found  to  be  in  a  very 
**  damaged  state,  and  that  the  said  ship  and  cargo 
*'  were  accordingly  repaired,  and  the  repairs  being 
**  completed,  the  said  cargo  was  reshipped  in  the 
**  latter  end  of  the  month  of  April  in  the  year 
**  1814,  and  the  said  Messrs.  Lindbladt  &  Co.  the 
**  agents  and  correspondents  of  the  said  Messrs. 
**  Scott^  fiume,  &  Co.,  the  owner  and  consignees 
**  of  the  cargo,  then  advanced  and  paid  for  the 
'*  said  repairs  of  the  said  ship  and  cargo,  the 
**  warehouse  rent  of  the  cargo,  and  other  inci- 
*'  dental  expences  attending  the  ship  and  cargo, 
''  the  sum  of   £2,650.  3^.   6d. ;    and  the  said 
'*  appearer    thereupon    entered    into    the   bond, 
'^  bearing  date  the  10th  day  of  May  in  the  said 
'*  year  1814,  being  the  bond  the  subject  of  the 
**  present  action,  whereby  he  hypothecated  the 
*^  said  ship,  freight,  and  cargo  of  oil  and  silk  aden 
**  on  board  thereof,  for  the  payment  unto  the  said 
*'  Messrs.  LmdbUidt  and  Co.,  their  execotocs,  admi- 

''  nistrators 
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*'  nistrators  or  assigns,  of  the  sum  of  £3|047.  148.        xht 
*  *  within  fifteen  days  after  the  ship's  arrival  in.  Ply-     ^'^*"*°'^' 


**rMuth  from  the  said  intended  voyage ;    and  he  Jwu^a^ibh. 
*^  further  made  oath,  that  the  said  ship  on  or  about 
'*  the  thirteenth  day  of  the  said  month  of  May 
**  proceeded  with  her  cargo  on  her  said  voyage, 
''  and  arrived  at  Falmouth  on  the  1 1th  day  of  June 
''following;,  when   the   appearer  received  orders 
*'  from  the  agent  of  the  said  Messrs.  Scott^  Bume, 
**&  Co.,  to  proceed  with  the  said  cargo  to  the 
''port  of   Bristol f  there   to  deliver  the  same  to 
"  Messrs.  Haytkome  &   Co. ;    and  the  said  ship 
"  arrived   at  Bristol  on  the  second  day  of  July 
"following;   and   this  appearer  was  induced  by 
"  the  representations   of  the  said  Messrs.  Hay^ 
"  thome  &  Co.  that  the  said  Messrs.  Scott,  Bume, 
."  &  Co.  were  merchants  of  great  respectability, 
"  who  would  do  what  was  right  to  him>  to  deliver 
''to  them  the  said  cargo,  without   taking  any 
"  security  for  his  freight,  or  for  the  payment  of 
"  such  proportion  of  the  said  bottomree  bond  as 
"applied  to  the  cargo;    notwithstanding  which, 
"as  soon  as   the   cargo  was  delivered,  to  wit, 
"  on  or  about  the  22d  day  of  the  said  month  of 
"  July,  the  said  ship  was  arrested  by  virtue  of  a 
"  warrant  under  seal  of  this  Court  in  the  sum  of 
£500  to  answer  to  the  said  Messrs.  Scott,  Bume, 
&  Co.  as  legal  holders .  of  a  bottomree  bond  on 
"the   said  ship^  being  the  aforesaid  first  bond, 
"dated  22d  November  1813;   and  the  said  ship 
"  was  also  arrested  by  virtue  of  another  warrant 
"  from  this  Court,  in  the  sum  of  £3,500  against 
"  the  said  ship  and  freight,  to  answer  to  the  said 
"  Messrs.  Scott^  Burne,  &  Co.  as  lawful  agents  of 
VOL.  II.  •    F  .  "the 
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'^  the  said  Messrs.  Lindbaldt  &  Co.  the  holders  of 
''  a  bottomree  bond  on  the  ship  and  freight^  betng 
**  the  bottomree  bond  on  ship^  freight^  and  cargo^ 
''dated  10th  May  1814;  and  the  said  warrant 
*'  was  also,  as  he  hath  been  informed  and  believes^ 
*' shewn  to  the  said  Messrs.  Haythome  &  Co.^ 
**  as  persons  in  possession  of  the  freight ;  and  he 
farther  made  oath  that,  in  consequence  of  the 
said  proceedings,  he  the  appearer  came  to 
London,  and  caused  his  protest,  surveys,  and 
other  documents  relative  to  the  damages  the 
^'ship  and  cargo  had  sustained,  and  the  repairs 
'*  thereof  at  GfiftroZtor,  for  which  the  bottomree 
bonds  were  given  as  aforesaid,  to  be  submitted 
to  Hit.  John  WimtanUy  of  lAoyd^s  c(^ee  house, 
London,  who  is,  as  he  believes,  a  person  of 
and  judgment,  usually  employed  in  the 
coffee  house  to  make  out  average  accounts,  to 
apportion  the  amount  of  the  said  second  bot- 
^'tomree  bond  on  the  ship,  freight,  and  -cargo 
respectively ;  and  he  accordingly  made  out  the 
average  account,  by  which  it  appeared  that  the 
sum  of  £1,184.  lU  7d.  was  due  from  the  said 
^ cargo;  and  that  he  the  said  appearer  then 
*'  caused  his  account  of  freight  to  be  made  out 
agreeably  to  his  aforesaid  charter-party,  and 
the  same  amounted  to  the  sum  of  £2,469.  9^., 
''which  added  to  £1,184.  lU.  7d.,  the  amount  of 
average  due  on  the  cargo,  made  the  sum  of 
£3,654.  Of.  7d.,  to  be  due  to  him  from  the  said 
Messrs.  8eott,  Btont,  &  Co.,  parties  in  this 
cause,  as  owners  of  the  cargo;  of  which, 
after  deducting   the  amount  ot  the  said  two 

bonds,  via.  £3,344  14t.,  diere  re- 
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*'  mained  a  balance  of  £309.  6s.  5d.  due  to  him  ;     .  '^^ 
**  and  the  said  appearer  then  caused  his  said  freight  ._.,_^ 
**  account,  the  account  of  average,  and  his  original      •^«»«  «^» 
''  protest,  surveys,  reports,   bills  of  lading,  and 
'^  other  documents,  to   be  delivered  to  the  said 
'*  Messrs.  Scott ^  Bume^  &  Co.,  who,  after  having 
**  examined  the  same,  objected  to  the  amount  of 
*'  freight,    alleging   that   there  ^was  a    different 
'*  charter-party    entered    into    between  the  said 
**  Bartholemew  Sampson^  their  agent  at  Naples, 
*'  and   the  aforesaid    Stephen  Robart  [the  super- 
*'  cargo,  as    to    the  freight,  to   that  which  the 
**  appearer  had  entered  into  with  Richard  FiUes  as 
**  aforesaid,   and  then  reduced  their  account  of 
**  freight,  according  to  their  asserted  charter-party, 
''  which  amounted  to  £149.   5s.  less   than  the 
**  freight    according    to    the    original    charter* 
'^  party,  but  made  no  objection  to  the  amount 
**  of  average  due  on  the  cargo ;   and  the  said 
appearer  declared,  as  was  the  truth,   that  he 
bad  not  entered  into  any  new  charter-party, 
and  was  not  privy  to  any  such,  but  had  signed 
''  the  bills  of  ladine;  for  freight  according  to  the 
"  original  charter-party,  and  he  then  offered  to 
the  said  Messrs.  Scott,  Bume,  &  Co.  to  leave 
the  matter  to    reference,    but   they   the  said 
Messrs.  Scott,  Burns,  &  Co.  refused  to  do  so,  or 
to  allow  him  more  freight  than  they  had  stated, 
and  told  him  that  if  he  accepted  the  same  his 
ship  would  be  immediately  released,  but  if  he 
did  not  accept  it  she  would  be  detained  until 
November ;  that  th^  said  appearer  then,  in  order 
''  to  prevent  the  further  detention  of  his  ship,  there- 
'*  upon  agreed  to  admit  the  said  account  of  freight, 
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The         <«  and  the  balance  then  due  to  them  according  to 


'*  the  said  account,  after  the  said  bonds  were  dis- 
June  6th,      a  charged,  amounted  to  the  sum  of  £169.  U.,  out 
*'  of  which  they  the  said  Messrs.  Scott ^  Bume^  & 
*'  Co.  agreed  to  pay  the  sum  of  £140.  Is.  5d.  the 
''  expenses  due  to  Messrs.  Fox  &  Co.  incurred  by 
*'  the  said  ship  at  FalmoiUh  on  her  arrival  from 
**  her  said  voyage,  and  the  balance,  deducting  their 
**  legal  expenses  of  the  arrest,  they  were  to  pay 
V' over  to  Messrs.   Windle  &  Co.  of  London,  the 
"  bankers  of  this  appearer ;  and  by  such  settlement 
**  the  amount  of  both  bottomree  bonds  being  dis- 
*'  charged  in  full,  they  the  said  Messrs.    Scott, 
**  Bume,  and  Co.  agreed  to  withdraw  the  pro- 
-'  ceedings  against  the  said  ship  and  freight,  and 
**  accordingly  by  their  instructions,  as  he  hath  been 
'^  informed  and  believes,  the  original  warrants  were 
"  on  the   19th  day  of  August  last  brought  into 
'*  Court  by  the  proctor  of  Messrs.  Scott,  Bums, 
'*  &  Co,,  and  the  cause  was  alleged  by  him  to  be 
**  settled,  and  supersedeas  issued  in  both  actions^ 
''  and  were  delivered  over  by  the  said  Messrs.  Scott, 
*'  Burne,&,  Co.  to  the  said  brokers  of  this  appearer, 
''from  whom   he   received   the   same;    and  he 
''  further  made  oath,  that  having  arrived  at  Bristol, 
'*  and  considering  the  said  bottomree  bonds  to 
*'  have  been  fully  discharged  by  the  said  settle- 
'*  ment,  he,  the  appearer,  did  in  the  month  of 
*'  September  last  charter  the  said  ship  to  Messrs. 
*'  Harford  and  Visger  for  a  voyage  firom  the  said 
"  port  of  Bristol  to  Amelia  Island  and  other  placea, 
'*  and  back  to  a  port  in  the  united  kingdom,  or 
**  other  port  according  to  order,  and   appointed 
."  Thomas  Clausen  as  master  of  the  said  ship ;  but 
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"  having  received  no  freight,  the  same  having  all 
''  been  absorded  in  the  said  settlement  of  the 
'*  bottomree  bonds,  had  no  ftinds  to  pay  the 
**  seamen's  wages  for  their  services  during  the 
"  voyage  from  Naples  to  Bristol,  which  amounted 
'•  to  upwards  of  £500,  or  to  pay  the  port  dues  and 
**  other  necessary  expences  of  the  ship  atiBmto/,he» 
**  the  appearer,  was  under  the  necessity  of  taking 
''up  of  the  said  Messrs.  Harford  &  Visg$r  the 
''  sum  of  £800,  for  which  he  and  the  said  Thomas 
'*  Clausen,  the  master,  executed  a  bond  hypothe- 
*'  eating  his  said  ship ;  and  the  said  vessel  was 
''  about  to  sail  on  her  said  voyage  when  the  said 
'*  ship  was  a  second  time  arrested  by  virtue  of  two 
''  warrants  from  the  Court,  upon  actions  in  the  sum 
**  of  £500.  and  £1,500.  respectively,  entered  a 
**  second  time  on  behalf  of  the  said  Messrs.  Scott, 
**  Bums,  and  Co.  in  pretended  causes  of  bottomree 
''  bonds  taken  at  Qihr altar  by  the  said  Messrs. 
''  Lindbladt  &  Co.  ks  aforesaid,  and  settled  and 
*'  discharged  as  aforesaid,  and  this  appearer  hath 
"  been  obliged  to  provide  for  the  payment  of  the 
**  aforesaid  sum  of  £140.  \s.  5d.,  the  expences 
••  incurred  at  Falmouth,  which  the  said  Messrs. 
**  Scott,  Bume,  &  Co.,  notwithstanding  their  agree- 
••  ment,  have  refused  to  pay ;  and  he  lastly  made 
"  oath,  that  no  sum  whatever  is  due  from  him,  the 
"  appearer,  or  the  other  owners  of  the  said  ship, 
''  on  the  said  bonds,  or  either  of  them,  and  that 
"  the  said  Messrs.  Scott,  Bume,  &  Co.  are  now  in 
**  possession  of  all  the  original  protests,  surveys, 
"  reports,  bills  of  lading,  and  other  documents, 
"  upon  which  the  account  of  average  on  ship, 
"  freight,  and  cargo  were  settled,  and,  notwith- 
''  standing  repeated  applications  have  been  made 

f3  "to 
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The        *'  to  them  on  the  part  of  the  appearer  for  the 
ofcWTppo.    ^^  game,    have    refused    and  still   do   refuse   to 


^•iiM6th/    "  produce  and  return  the  same." 


18IA. 


These  are  the  circumstances  stated  by  the 
master  in  his  afEidavit,  and  they  do  not»  in  my 
apprehension  at  least,  render  it  necessary  that  I 
should  enquire  how  far  the  permission  again 
to  open  a  case  which  has  once  been  dosed, 
comes  within  the  range  of  that  large  discretion 
with  which  this  Court  is  by  its  commission  en- 
trusted. It  might,  perhaps,  within  the  limits  of 
that  very  extended  equity  which  it  is  in  the  habit 
of  exercising,  deem  it  not  improper  in  some  cases 
to  suffer  a  cause  to  be  re-opened.  But  it  certainly 
would  not  do  so  unless  there  existed  very  strong 
reasons  to  shew  the  propriety  of  the  measure.  I 
feel  no  hesitation  in  saying,  that  mere  negligence 
or  oversight  would  not  be  a  sufficient  ground  for 
such  an  extraordinary  interposition  of  the  autho- 
rity of  the  Court.  A  direct  cdse  of  fraud,  or  some- 
thing equivalent  to  it,  must  be  made  out  before  I 
can  suffer  such  a  step  to  be  taken. 

Let  us  see,  then,  whether  there  be  any  such  ground 
in  the  present  case.  There  has  been  no  fraudulent 
concealment  or  withholding  of  documents.  The 
master  has  sworn,  and  it  is  not  denied,  that  he 
produced  all  the  papers,  and  delivered  them  over 
to  the  other  parties,  who,  on  their  own  account, 
and  as  agents  for  Lindbladt  &  Co.  must  be  pre- 
sumed to  have  examined  and  scrutinized  them. 
They  cannot  now  be  heard  to  say  that  they  acted 
improvidently  and  without  due  caution.  If  they 
did  so  in  point  of  fact,  they  must  abide  by  the  con- 
sequences of  their  own  negligence.  All  that  is 
alleged  is,  that  they  had  accounts  to  settle  with 

the 
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the  anderwriters,  and  that  the  underwriters  denied        '^ 
that  any  average  was  due  from  the  cargo,  on  the 


ground,  as  it  is  believed,  that  the  ship  was  not  sea-  '^'^  ^^* 
worthy  when  she  sailed,  and  therefore  refused  to 
pay  the  insurance.  Why,  what  has  this  to  do  with 
the  settlement  between  them  and  the  master?  As 
far  as  he  is  concerned  it  is  entirely  re«  inter  aUos 
acta.  However  right  and  correct  the  judgment 
of  the  insurers  may  be>  the  Court  cannot  look  to 
that  as  its  guide.  It  can  only  consider  Scott^ 
Bume,  &  Co.  as  the  agents  of  Lindbladt  &  Co. 
the  bondholders.  But  supposing  that  the  Court 
coidd  notice  them  in  any  other  manner,  how  would 
the  matter  then  stand  ?  why,  because  the  insurers 
refuse  to  pay  (Aem,  therefore.  They  will  allow  no 
average  on  the  cargo  in  their  accounts  with  the 
master.  But  the  question  again  occurs,  did  you 
examine  the  accounts,  and  if  you  did  not,  how  came 
you  to  settle  them  without  examination?  It  is  hardly 
to  be  conceived  that  you  allowed  them  to  be  settled 
without  the  attention  due  to  your  own  security ; 
all  that  you  now  say  is  that  you  are  dissatisfied 
because  others  have  objected  to  them.  The  other 
party,  and  every  body  else  at  all  connected  with  the 
ship,  considered  the  business  to  be  finally  settled^ 
and  acted  accordingly.  What  is  there  that  at  all 
leads  to  a  contrary  conclusion.  Why  it  is  said  that 
the  bonds  were  not  given  up ;  but  they  were  de- 
manded and  ought  to  have  been  given  up.  If  pos- 
session had  been  kept  of  the  bonds  for  the  purpose 
of  enforcing  any  farther  demands^  it  ought  to  have  * 

been  stated  at  the  time  as  the  ground  of  refusal,  but 
thai  does  not  appear  to  have  been  the  case ;  the  only 
answer  then  was,  that  they  were  in  the  hands  of 

F  4  their 
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The         tiieif  aeents  at  Bristol.    The  expence  of  this  second 
■  suit  has  been  unnecessarily  and  improper!  y  incurred . 


•^■^^.t***'      But  that  is  not  the  whole  of  the  mischief,  for  here 

1815.  ' 

has  been  a  contract  entered  into  with  other  parties 
for  a  new  voyage,  which  has  been  retarded,  to  the 
inconvenience  and  perhaps  to  the  no  small  loss  of 
those  concerned  in  it.  Here  has  been  other  money 
advanced  upon  bottomree,  on  the  supposition  that 
the  ship  was  clear  from  all  former  engagements  of 
the  same  kind. 

I  am  of  opinion  that  there  is  no  ground  in  law 
or  equity  for  the  commencement  or  continuance 
of  these  proceedings  ;  and  I  think  that  I  shall  not 
do  justice  between  all  parties  unless  I  condemn 
Messrs.  Scott^  Bume^  &  Co.  both  in  the  costs  of 
the  master,  and  of  the  holder  of  the  bond  granted 
at  Bristol,  and  also  in  two  months  demurrage ; 
and  I  do  condemn  them  accordingly. 
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SIR  PETER,  Garlick. 

"PHIS  was  the  case   of  a  British  ship,  which     -^"JJ,**^^' 

sailed  with  a  cargo  of  fruit  on  a  voyage  from  sdnge  on  do- 
Malaga  to  London,  and  was  captured  by  an  ^me-  ^^^  ^ 
rican  privateer,  the  commander  of  which,  after  for  tzertumt  in 

_  .       ■  ^     -  J  .    bringing  home 

taking  out  a  part  of  the  cargo,  made  a  present  thethipand 
of  the  remainder  to  Thomas  Garlick,  the  British  ^''^• 
master,  on  condition  of  his  bringing  the  crews 
of  some  other  prize  vessels  to  England :  Garlick 
and  his  own  crew,  consisting  of  three  men 
besides  himself,  and  also  the  crews  of  some 
other  British  ships,  about  20  in  number,  were 
then  put  on  board  the  vessel,  and  she  pro- 
ceeded to  Falmouth.  In  the  course  of  the  voyage, 
the  vessel  sprang  a  dangerous  leak  in  her  bottom, 
and  it  became  necessary  to  set  three  pumps 
.  to  work,  and  to  clear  away  the  cargo  from 
the  hold,  in  order  to  stop  the  leak.  On  her 
arrival  at  Falmouth,  which  she  reached  with  con- 
siderable difficulty,  Garlick,  the  master,  claimed 
for  himself  a  salvage  for  recapture  from  the 
enemy,  and  with  the  remainder  of  the  persons 
on  board,  a  civil  salvage  for  their  exertions  in 
bringing  the  vessel  to  England.  Two  actions 
were  entered  :  One  in  the  Instance  Court  for  the 
civil  salvage  ;  and  the  other  in  the  Prize  Court  for 
'  the  salvage  on  recapture  from  the  enemy.  The 
value  of  the  ship  and  cargo  was  admitted  to  be 
£1,034.  14*.  2d. 

The 
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sia  PcTia.         The  Court  said,  I  shall  give  the  master  £30, 
junM  13th,     ^"^d  ^s  expences;  and  £100.  amongst  the  others 
1816.       fQj.  the  services  they  performed :  I  shall  likewise 
allow  them  their  expences. 


LONDON,  Brown. 
''TiiT^'     T^^'S  was  also  the  case  of  a  British  ship  and 


1816. 


sairage  on  do-        corgo,  capturcd  by  an  American  privateer,  the 
enemy. ""    *  Captain  of  which  offered  to  restore  the  ship  and 

cargo  to  the  master,  on  condition  of  his  drawing 
a  bill  for  £1,000.  payable  in  London.  The  master 
accepted  the  restitution  on  these  terms,  and 
accordingly  drew  a  bill  to  that  amount ;  but  took 
care  to  send  advices  to  London  in  time  to  prevent 
payment  of  it.  A  demand  was  now  made  by  him 
for  salvage  on  the  cargo,  as  recaptured  from  the 
enemy.  The  value  of  the  cargo  was  stated  to  be 
from  £1,500.  to  £2,000. 

The  Court  gave  him  one  tenth,  and  his  expences. 
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ELLIOTTA,  Master's  Name  unknown. 

(Instance  Court.)  •^««« "»»» 

1815. 

THIS  was  the  case  of  a  British  ship  and  cargo,  ^  nwietygifwi 

**  to  nlTon  in  a 

which  was  discovered  by  His  Majesty's  sloop  eneafyproMhiog 


Philomel,  on  the  10th  of  September  1813,  lying  near  *"  ^'^"^ 
the  shore,  about  two  leagues  to  the  westward  of 
the  port  of  Almazanen  in  Spain^  having  all  her  sails 
loose  and  torn,  and  her  main-top-mast  lying  over 
the  side.  Although  it  was  then  blowing  very  hard, 
Captain  Shaw^  the  commander  of  the  Philomel^  im- 
mediately proceeded  in  one  of  his  boats  to  the  as- 
sistance of  the  vessel,  but  on  approaching  the  shore 
was  hailed  by  some  armed  Spamards^  who  ordered 
him  not  to  attempt  going  on  board,  as  the  vessel 
was  placed  under  their  custody,  by  the  supreme 
junta  of  health,  who  had  directed  that  no  com- 
munication whatever  should  be  allowed  with  her, 
but  that  the  pieces  should  be  burnt  as  they  might 
break  from  her,  it  being  suspected  that  she  was 
infected  with  the  plague,  having  drifted  on  shore 
on  the  5th  of  September  without  a  living  creature 
on  board.  Captain  Bhau)  and  the  master  of  the 
Philomel^  notwithstanding  the  menaces  of  the 
Spaniards^  succeeded,  although  at  considerable  risk, 
owing  to  the  state  of  the  weather,  in  getting  on  the 
deck  of  the  vessel,  and  found  in  the  cabouse  some 
torn  sheets  of  an  English  log,  by  which  it  appeared 
that  she  was  the  EUiotta  from  London  bound  to 
Minorca,  and  also  one  sheet  of  a  French  log  for 
the  1 6th  of  August  1813,  by  which  they  learnt  that 
she  had  on  that  day  been  captured,  off  AUcant,  by 
a  French  privateer.     Captain  Shaw  then  returned 

on 
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^  '^*»*         on  board   the    Philomel,   and   caused  her  to   be 

ElUOTTA.  Tiff 

anchored  as  near  the   EUtotta  as  possible,  and 

June  13th,     gent  his   boats,   with   a  number  of  officers   and 

1815. 

men,  to  clear  the  EUiotta^  and  to  save  whatever 
they  could :  he  also  prevailed  with  the  Spanish  offi- 
cer of  health  to  allot  a  small  space  of  ground  on 
the  beach  for  the  reception  of  the  cargo,  which  he 
carried  on  shore  in  his  boats,  through  a  heavy  and 
dangerous  surf,  and  then  placed  guards  over  it  for 
its  security.  He  afterwards,  by  great  exertion,  got 
the  vessel  afloat,  fitted  her  with  stores  from  his  own 
sloop,  and  began  to  reship  the  cargo,  when  he  re- 
ceived an  express  from  the  captain-general  of  the 
marine  at  Carthagena^  ordering  him  to  desist,  and 
to  forward  to  him  all  the  papers  and  documents 
to  enable  a  Spanish  court  of  admiralty  to  decide  on 
the  national  character  of  the  vessel.  Captain  SliaWy 
through  the  means  of  the  British  consul,  made  a 
strong  representation  of  the  dangerous  state  in 
which  the  ship  was  lying,  and  obtained  permission 
to  reship  the  cargo,  but  upon  condition  that  he 
should  bring  it  to  Carthagena,  which  he  accordingly 
did.  When  thercy  he  succeeded  in  proving  to  the 
satisfaction  of  the  Spanish  authorities  that  the  pro- 
perty was  British^  and  prevailed  upon  them  to 
place  it  at  his  disposal.  Having  thus  got  full  pos- 
session of  the  property,  he  proceeded  with  it  to 
Alicanty  and  delivered  it  up  to  the  agent  for  Lloyd's 
resident  at  that  port,  by  whom  it  was  afterwards 
sold  for  the  benefit  of  the  insurers.  The  value  of 
the  property  saved  was  £2,200. 

JUDGMBNT. 

Sir  ffyiiam  Scott. — I  think  the  facts  of  this  case 
contain  every  degree  of  merit  that  can  possibly 

arise 
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arise  in  a  salvage  service.     Here  was  great  danger         '^^ 
from  the  state  of  the  weather,  and  the  situation  in 


which  the  ship  was  placed, — here  was  an  armed     •'•"'  '^*^» 
force  on  the  beach,  ready  to  oppose  the  measures 
which  it  was  necessary  to  pursue  for  the  preserva- 
tion of  the  property,  and  here  was  another  danger  of 
an  extraordinary  nature,  the  fear  of  a  pestilential 
disorder,  on  account  of  which  it  was  supposed  the 
vessel  and  cargo  had  been  abandoned.    It  is  impos- 
sible that  more  good  conduct  can  have  been  dis- 
plaj'ed  in  any  case  than  Captain  Shaw  and  his  men 
have  exhibited  throughout  this  transaction.     They 
directed  their  attention  and  labours  in  the  best  pos- 
sible manner  to  preserve  the  property  from  the 
violence  of  the  elements, — took  great  care  of  it 
afterwards ;  and  finally,  with  great  prudence  and 
discretion,  handed  it  ov^r  to  the  person  most  pro- 
per to  have  the  custody  and  management  of  it. 
This  is  not,  it  is  true,  precisely  a  case  of  derelict, 
but  it  is  as  nearly  so  as  possible,  and  I  think  I  am' 
bound  to  give  quite  as  large  a  remuneration  as  I 
should  have  done  if  it  had  been  a  case  of  derelict. 
I  shall  give  the  salvors  a  moiety  of  the  property. 
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HARMONY,  Norman. 

July  Slat,     f  HIS  was  the  case  of  a  British  ship  with  a  British 

cargo,  which,  in  the  prosecution  of  a  voyage 
«Lid^^h!2  from  Oporto  to  London,  was  captured  off  (Jape 
joriadietiao  orer  pinistCTre,  ou  the  2d  of  MoTch  last,  by  the  Jmerican 

cises  of  Msurt  '  ^       ^  ^      J 

npriiMithoogii  privateer,  James  Monroe,  under  the  command  of 
have  been  «£.  Bavtd  Williams,  who  took  out  the  master  and  the 
ti^p^*M    '^t  of  the  crew,  except  John  Nelson  the  mate^ 


rf  ^rtifiS^tJ  ^^^  ^^^^  ^^  American  prize  master  and  one  other 
•trcttxofpcMs.  ATnerican  and  five  Frenchmen  on  board,  with  di- 
rections to  take  the  vessel  to  some  port  in  the 
United  States  of  America.  On  the  24th  of  {the 
same  month.  Nelson  the  mate,  having  previously 
ascertained  that  the  Frenchmen  would  not  oppose 
him,  cut  down  the  prize  master  with  a  hatchet 
and  threw  him  overboard,  leaving  Ithe  other  Ame^ 
rican  to  suppose  that  he  had  accidentally  fallen  into 
the  sea.  Nelson  then  brought  the  ship  and  cargo 
to  England,  and  on  the  1 3th  of  April  they  were 
arrested  at  his  suit  in  a  cause  of  salvage,  by  reason 
of  recapture  from  the  enemy.  A  claim  was 
given  for  the  ship  as  the  property  of  William  WiU 
liamson  and  Qeorge  Norman,  respectively  British 
subjects,  and  for  the  cargo  as  belonging  to  Messrs. 
Sanderson  and  Lynch  of  London.  On  the  6th  of 
May  the  Court  decreed  restitution  to  the  claimants 
on  the  payment  of  the  sum  of  £1,390  to  the  salvor, 
being  the  tenth  part  of  the  value  of  the  ship  and 
cargo. 

On  the  26th  of  May  a  claim  was  given  in  on 
behalf  of  David  Williams,  the  commander  of  the 

American 
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• 

American  privateer,   alleging  that  the  vessel  had        *"»• 

been  taken  as  prize  by  him  on  the  2d  of  March  last,  -        

in  latitude  42®  north,  and  longitude  12''  west,  within  '^'^y  ^*'*' 
the  period  prescribed  for  captures  by  the  late 
Treaty*  of  Peace  between  Great  Britain  and  the 
United  States  of  America,  and  had  been  retaken 
an  the  24th  of  the  same  months  in  latitude  42®  47' 
north,  and  longitude  23®  13'  west,  after  the  period 
specified  in  the  said  treaty  for  the  termination  of 
captures  in  that  latitude  and  longitude.  It  was 
also  alleged  on  behalf  of  the  American  captor,  that 
no  proceedings  had  been  instituted  by  the  re-captor 
to  bring  the  ship  and  cargo  to  adjudication  as 
prize.  A  monition  was  decreed  against  John 
NeUon  in  special,  and  all  others  in  general,  to 
proceed  to  the  adjudication  of  the  ship  and  cargo, 
and  the  ship  itself  was  arrested.  Monitions  were 
also  served  on  the  owners  of  the  ship  and  cargo, 
on  the  proctor  for  John  NeUon,  (he  being  absent 
from  the  country),  and  in  the  usual  manner  on 
the  pillars  of  the  Royal  Exchange.  The  tenor  of 
the  monitions  was  to  call  upon  the  parties  to  shew 
caose  why  the  Harmony  should  not  be  decreed  to 
be  released  from  the  recapture,  as  having  been 
effected  after  the  time  specified  in  the  Treaty  of 
Peace  for  the  termination  of  hostilities,  and  why 
the  same  should  not  be  delivered  up  to  the  claim- 
ant on  behalf  of  the  American  captor. 

An  appearance  was  given  under  protest  for  the 
Britiih  owners;  and  it  was  submitted  on  their 
behalf,  that  the  Court  had  no  authority  to  take 
cognizance  of  the  cause,  and  could  not  try  the 
question  as  to  the  recapture  of  the  ship  and  cargo 

*  For  the  clause  of  the  Treaty,  vide  p.  57. 

from 
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HAUfoxT     ^^^^  the  American  prize  master ;  the  same  having 

been  effected  after  the  period  fixed  by  the  Treaty  of 

'^'^?J}*^      Peace  for    the   cessation  of   hostilities    between 

1816.  r^  -n    • 

Great  Britain    and  America^    and  when   Great 
Britain  was  at  peace  with  all  the  worid ;  that  the 
Prize  Court  of  Admiralty  has  no  jurisdiction  to 
take  cognizance  of  any  seizures  made  upon  the 
high  seas  during  a  time  of  profound  peace,  but 
that  its  authority  is  limited  to  the  entertaining 
questions  of  prize  arising  out  of  captures  or  re- 
captures  made  by  British  subjects    during    the 
continuance  of   hostilities ; — ^that    no    American 
could  maintain  a  suit  or  action »  in  any  British 
court  of  justice,  whilst  war  subsisted  between  the 
two  countries ;  and  after  the  conclusion  of  peace, 
by  which  alone  an  American  could  obtain  a  persona 
standi  in  a  British  court,  no  question  of  prize  of 
war  between   Great  Britain  and  America  could 
arise,  any  seizure  by  the  subjects  of  either  nation 
after  the  conclusion  of  peace,  and  the  time  limited 
in  the  treaty  of  peace  for  making  captures,  not 
being  in  the  nature  of  prize,  nor  cognizable  as 
such  in  a  court  of  admiralty  having  prize  juris- 
diction.    It  was  likewise  submitted,  that  whatever 
authority  the  court  might  have  possessed,  had  been 
exercised  by  the  decree  granting  restitution  of  the 
ship  and  cargo  to  the  British  claimants,  on  pajrment 
of  salvage   to  the  recaptor,    which   decree  was 
binding  upon  all  parties,  and  that  the  judge  had  no 
power  to   alter  or  reverse   it;  but,  that  if  any 
persons  felt  themselves  aggrieved  or  injured  by  the 
decree,  they  might  resort  for  redress  to  the  High 
Court  of  Appeals  in  Prize  Causes,  and  to  no  other 
Court  whatever. 

Appli- 
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Application  wasalso  made  on  behalf  of  the  firi^A        "^ 

ownerstothe  Court  of  Chancery,*  by  petition,  pray-  L. 

ingthat  a  writ  of  prohibition  returnable  in  the  Court  '^^  ^^^ 
of  King's  Bench  might  issue,  directed  to  the  Right 
Honourable  the  Judge  of  the  Admiralty  Prize  Court, 
to  prohibit  him  from  further  proceeding  or  holding 
plea  before  him,  in  any  manner,  touching  or  con- 
cerning the  premises.  On  the  26th  of  July  the 
ViceChancellor,  before  whom  the  petition  was  heard, 
by  direction  of  the  Lord  Chancellor,  intimated  it  to 
be  his  opinion  that  the  prohibition  ought  not  to  be 
granted,  and  two  days  afterwards  said  he  had  seen 
no  reason  to  change  the  opinion  he  had  before  ex- 
pressed, and  the  petition  was  accordingly  dismissed. 
A  written  communication  to  this  effect  was  on 
the  same  day  made  by  the  deputy  registrar  of 
the  court  to  the  deputy  registrar  of  the  admiralty 
court. 

When  the  case  was  again  brought  before  the 
Court,  the  Judge  observed  that  it  was  proper  the 
communication  received  from  the  Court  of  Chancery 
should  be  recorded,  and  it  was  accordingly  entered 
in  the  registrar's  book. 

The  Judge  said,  I  shall  certainly  overrule  this 
protest,  as  I  do  not  now,  nor  ever  did,  entertaiu 
the  slightest  doubt  of  the  power  of  the  Coiirt  to 
entertain  the  question.  And  as  to  the  decree  of  res- 
titution upon  salvage,  which  was  before .  made  by 
the  Court,  that  I  think  ought  to  have  no  effect.  So 
far  as  the  American  captor  is  concerned,  it  was 
altogether  Te$  inter  alios  acta,  and  therefore  cannot 


*  Vide  Ist  Maddockf  p.  15.  ex  parte  Lynch  and  another. 
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'^^  be  binding  upon  him.  The  Judge  then  proceeded 
—— _-  to  pronounce  the  former  decree,  by  which  the  ship 
July  Slit,  and  cargo  had  been  restored  on  payment  of  salvage, 
to  be  of  no  force  and  validity,  and  by  his  final  in- 
terlocutory decree  ordered  the  ship  and  cargo  to 
be  released  from  the  recapture  thereof,  and  to  be 
delivered  up  to  the  claimant,  on  behalf  of  David 
Williams f  commander  of  the  American  private  ship 
of  war  James  Monroe. 
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WOODROP-SIMS,  JoNBs. 
(Instance  Court.) 

THIS  was  a  cause  of  damage  at  the  instance  of  ^'"'*^.^''*' 
T%omas  Potts  and  George  Taylor,  the  owners  Rule*  for  fixing 
of  the  hrig  Industry ,  against  the  ahove  ship  the  th/i^  occ^"^ 
Woodrop.8ims,  her  tackle,  &c.  ^Sl  rlLlSlg 

foal  of  eidi 
other. 

On  the  part  of  the  complainants  it  was  stated, 
that  the  Industry,  being  a  brig  of  the  burthen  of 
eighty-nine  tons,  sailed  on  the  1 2th  of  May  from 
Sunderland  with  a  cargo  of  coals  for  some  port  in 
the  west  of  England,  and  that  about  two  o'clock 
in  the  morning  of  the  19th  of  May,  being  off  the 
South  Foreland  which  bore  west- south-west,  distant 
about  a  mile  and  a  half,  with  the  wind  about  west- 
north-west,  and  steering  a  south-west  course  dose  by 
the  wind,  and  on  the  starboard  tack,  the  fVoodrop- 
Sims  was  observed  about  three  hundred  yards 
distant  running  to  the  north-east  with  a  free  wind. 
That  the  master  and  crew  of  the  brig  perceiving  . 
that  the  ship  continued  her  course^  and  that  if 
it  was  not  altered  she  would  come  direct  upon 
them^  called  out  several  times  as  loud  as  pos- 
sible, but  no  notice  was  taken  of  their  hailing, 
and  the  Woodrop-Sims  came  on  board  the  brig 
and  stove  in  her  larboard-side,  and  she  sunk  almost 
immediately,  the  crew  of  the  brig  having  just  time 
to  save  themselves  on  board  the  fFoodrop-Sims. 
That  the  loss  of  the  Industry  and  her  cargo  was 

Q  2  occasioned 


jfo^nfiter  Slit, 
1815. 
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Ti>«        occasioned  by  the  negligence  or  want  of  skill  of  the 

Sims.        master  and  crew  of  the  fVoedrop-SimSy  and  by  the 

want  of  a  good  look-out  on  board  that  ship. 

On  the  other  side  it  was  stated^  that  the  Wood- 
rop'Sims^  being  an  Atneri4:an  vessel  of  the  burthen 
of  five  hundred  and  twenty  tons,  sailed  from  PfU- 
ladelphia  in  April  181 5»  bound  for  London;  that 
on  the  18th  of  May  she  arrived  in  the  English 
channel  and  took  a  pilot  on  board,  and  at  about 
three  o'clock,  a.m.  of  the  following  day,  when 
sailing  into  the  Downs  with  the  wind  at  north-we^, 
blowing  a  moderate  breeze,  and  steering  north- 
east hf  norths  the  pilot  and  the  men  composing 
the  starboard  watch,  discovered  a  brig  on  the  lee 
bow  coming  directly  towards  them ;  that  the  pilot» 
who  was  standing  on  the  poop,  ordered  the  helm  to 
be  put  hard  to  starboard,  in  order  to  clear  the  brig, 
which  was  accordingly  done ;  that  the  pilot  then 
ran  forward  to  the  forecastle  of  the  ship^  and  hailed 
the  brig  to  put  her  helm  hard  to  starboard;  that  the 
brig  did  not  do  so,  hni  put  it  hard  to  port,  whereby 
she  was  immediately  brought  under  the  bows  of 
the  ff  oodrop'SimSy  and  in  about  fifteen  minutes 
afterwards  sunk;  that  the  loss  of  the  brig  was 
not  occasioned  by  any  improper  conduct  or  want 
of  skill  of  those  on  board  the  fVoodrop-Sims,  but 
by  the  negligence  of  the  master  and  crew  of  the 
Industry,  and  by  the  want  of  a  good  look-  out  on 
board  that  brig. 

The   Court  was  assisted  by  two  of  the  elder 
brethren  of  the  Trinity  House. 

JUDG- 
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Judgment.  ..,  ^^ 

Sir  WilUam  Scott — ^This  is  one  of  those  unfor-        sua. 
tunate  cases  in  which  the  entire  loss  of  a  ship  and  ^^^jj^J^JjI 
cargo  has  been  occasioned  by  two  vessels  running        i^^** 
foul  of  each  other. 

There  are  four  possibilities  under  which  an 
acddent  of  liiis  sort  may  occur.  In  the  first  place, 
it  may  happen  without  blame  being  imputable  to 
either  party ;  as  where  the  loss  is  occasioned  by  a 
storm,  or  any  other  vis  major :  In  that  case,  the 
misfortune  must  be  borne  by  the  party  on  whom  it 
happens  to  Ught ;  the  other  not  being  responsible 
to  him  in  any  degree.— Secondly,  a  misfortune  oi 
this  kind  may  arise  where  both  parties  are  to 
blame ;  where  there  has  been  a  want  of  due 
diligence  or  of  skill  on  both  sides :  In  such  a  case, 
the  rule  of  law  is,  that  the  loss  must  be  appor- 
tioned between  them,  as  having  been  occasioned 
by  the  fault  of  both  of  them. — ^Thirdly,  it  may 
happen  by  the  misconduct  of  the  suffering  party 
only ;  and  then  the  rule  is,  that  the  sufferer  must 
bear  his  own  burthen.  Lastly,  it  may  have  been 
the  fault  of  the  ship  which  ran  the  other  down ; 
and  in  this  case  the  injured  party  would  be  entitled 
to  an  entire  compensation  from  the  other. 

It  frequently  happens  in  cases  of  this  kind,  that 
there  is  great  discordance  of  evidence  as  to  the 
facts  upon  which  the  Court  has  to  form  its  decision. 
The  testiniony  of  the  witnesses  is  apt  to  be  dis- 
coloured by  their  feelings,  and  the  interest  v^ch 
they  take  in  the  success  of  the  cause;  and  the 
Coiirt  too  frequently  has  to  decide  upon  great 
diversities  of    statement  as  to  the  courses   the 

o  3  vessels 
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wol^aop-  vessels  were  steering,  or  the  quarter  from  which 
snts.  the  wind  was  blowing  at  the  time  when  the  accident 
ifoumbertiwL  o^currcd.  In  the  present  case,  I  am  in  a  great 
1815.  measure  relieved  from  all  difficulties  of  this  kind, 
and  it  is  not  at  all  necessary  for  me  to  pay  any 
minute  attention  to  the  conflicting  testimony  of 
the  witnesses  respecting  the  wind ;  for,  I  under- 
stand it  to  be  the  opinion  of  the  gentlemen  (the 
Trinity  masters)  by  whom  I  have  the  good  fortune 
to  be  assisted  on  this  occasion,  that  the  state  of 
the  wind,  as  deposed  to  on  one  side  and  on  the 
other,  does  not  differ  so  materially  ^b  to  make  any 
<iifference  in  the  measures  which  ought  to  have 
been  pursued  for  the  avoidance  of  this  unfortunate 
accident.  I  am  also  relieved  from  any  very  minute 
attention  to  the  testimony  of  the  witnesses 
respecting  the  look-out  which  was  kept  either  in 
one  ship  or  the  other ;  because,  however  different 
the  representation  in  this  respect  may  be,  there 
was,  at  all  events,  abundance  of  time  after  the 
discovery  of  each  other  to  have  taken  precau- 
tionary measures  for  avoiding  the  accident.  The 
misfortune  which  occurred  must  not  be  attributed 
therefore  to  what  took  place  before  the  vessels 
perceived  each  other ;  but  was  consequential  upon 
what  occurred  afterwards. 

This  state  of  circumstances  raises  a  question  or 
two  of  professional  skill,  upon  which  you,  gentlemen, 
(addressing  himself  to  theTHnity  masters) ,  will  have 
to  decide.  It  is  incumbent  on  you  to  determine 
whether  proper  measures  of  precaution  were  taken 
by  the  vessel  which  unfortunately  ran  the  other  down . 
The  law  imposes  upon  the  vessel  having  the  wind 
free,  the  obligation  of  taking  proper  measures  to 

get 
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get  out  of  the  way  of  a  vessel  that  is  close-hauledi     woSlo». 
and  of  shewing  that  it  has  done  so,  if  not,  the        s°»* 
owners  of  it  are  responsible  for  the  loss  which  ^^^^^^^  ^iit! 
ensues.    This,  therefore,  is  the  first  point  upon        i^i^- 
which  the  Court  request  to  be  favoured  with  your 
opinion.     If  you  shall  think  that  the  proper  pre- 
cautions were  taken  by  the  persons  on  board  the 
Woodrop'Sims,  then  it  will  become  necessary  to 
enquire  whether  these  measures  were  counteracted 
and  defeated  by  improper  measures  taken  by  those 
on  board  the  other  ship.    Upon  these  points^  gen- 
tlemen^ I  shall  rely  on  your  judgment. 

The  Trinity  masters  expressed  their  opinion,  that 
the  Woodrop'Sims  was  to  blame;  that  she  had 
the  wind  free^  and  ought  to  have  got  out  of  the 
way. 

The  Ciourt  pronounced  its  sentence  accordingly, 
and  referred  the  settlement  of  the  amount  of  loss 
to  the  registrar  and  merchants. 


a4 
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GENOA  and  SAVONA. 

A^emfter  27ih,  ^^^  towiis  of  Oitioa  and  Sovofia  were  taken  in 
A  Mplf'vnr  ^®  month  of  April  1814,  by  His  Majesty's  sea 

htinginuimre    ^nd  land  forces  under  the  command  of  Lord   Wil" 

•fid  Mreiy  tMing 

or  hearing  •  Ham  Befitick  and  Sir  Edward  Pellew^  and  the 
k^f^\ot«n-  shipping,  ordnance,  &c.  &c.  there  seized  have  since 
Sit^dSi  d^  ^®®^  condemned  in  the  Court  of  Admiralty,  the 
^*b"*fol^  whole  property  being  subject  to  His  Majesty's 
with  wUek  the  direction  for  distribution  amongst  the  captors.  A 
o^i^m^  suggestion  having  been  made  by  the  agents  of 
***^*  the  actual  captors  that  His  Majesty's  ship  Pampee 

would  not  be  allowed  to  participate  in  the  be- 
nefit arising  from  the  capture,  a  memorial  was 
presented  by  Sir  James  Athol  Wood^  the  commander 
of  that  vessel,  to  His  Majesty  in  Council,  praying 
that  the  Pompie  might  be  included  in  the  list  of 
the  vessels  entitled  to  share,  or  if  doubts  were 
entertained  of  her  claim,  that  leave  might  be  given 
for  the  usual  measures  to  be  taken  in  the  Court  of 
Admiralty  to  establish  her  right.  The  Lords  of 
the  Treasury  signified  their  pleasure  to  the  King's 
Proctor  that  Sir  James  Athol  Wood  might  be  at 
liberty  to  prefer  the  claim,  and  the  King's  Proctor, 
on  behalf  of  His  Majesty,  consented  accordingly. 
An  allegation  was  now  ofiered  setting  forth  the 
interest  of  the  Pompee. 

Judgment. 
Sir  William  Scott. — ^This  case  is  brought  here 
by  a  reference  from  His  Majesty's  government, 
and  now  comes  before  the  Court  on  the  admission 

of 
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of  an  allegation  setting  up  a  claim  of  joint-capture       ^^^^^ 
on  behalf  of  His  Majesty's  ship  Pompie.    The  first      satoka. 

article  is  introductory  to  the   others,   and  con-  "^ 

tains  a  sort  of  historical  account  of  the  trans-  leis. 
action^  without  which  the  remaining  parts  of  the 
allegation  would  be  scarcely  intelligible.  There- 
fore, if  the  remaining  articles  are  proper  to  be 
admitted,  I  think  this  article  must  also  be  deemed 
admissible. 

The  history  it  narrates  is  this:  "That  in  the 
**  early  part  of  the  j'ear  1814,  Lord  William 
**  BenHck  and  Sir  Edward  PelleWy  Bart,  (now 
^*  Lord  Exmouth)  the  commanders  in  chief  of  His 
**  Majesty's  military  and  naral  forces  in  the 
'*  Mediterranean  Sea^  projected  an  expedition  to. 
''  the  coast  of  Italy,  to  be  more  especially  directed  ^ 
'<  against  Genoa  and  other  towns  of  the  Genoese 
"  territory;  and  the  necessary  arrangements  for 
*'  the  same  having  been  made,  a  body  of  British 
**  and  foreign  troops  in  the  British  service,  pro- 
'*  ceeded  from  the  island  of  Sicily  to  Leghorn, 
''  where  they  effected  a  disembarkation  in  the 
*'  latter  end  of  the  month  of  March  of  the  same 
year,  and  immediately  advanced  towards  the 
Genoese  territory,  the  said  troops  being  under 
the  immediate  command  of  the  said  Lord  Wil- 
liam Bentick,  and  being  aided  and  assisted  on 
the  coast  by  a  squadron  of  His  Majesty's  ships 
of  war,  under  the  orders  of  Sir  Josias  Rowley 
Bart,  commander  of  His  Majesty's  ship  the 
'*  America.^'  In  the  second  article  it  is  pleaded, 
'*  that  previous  to  the  sailing  of  the  said  troops 
''  fix>m  Sicily,  the  said  Lord  William  Bentick  being 
''  desirous  of  obtaining  an  accession  of  force  to 

•'  that 
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QsvoA       «<  ^^i  which  he  could  take  fix)m  thence,  made 

and  ' 

satoma.       *«  application  to  General  Clintofiy  commander  of 

ifoMtmhof  tTth'  '*  ^^  Majesty's  forces  in  Catalonia^  to  send  him 
1816.        '*  all  the  troops  he  could  spare,  and  having  com- 
'^  municated  the  same  to  the  said  Sir  Edward 
''  Pellew,   on  or   about  the  26th  of  March  dis- 
*'  patched  His  Majesty's  ship  Pompde,  Sir  James 
**  Athol    Wood   commander,    with    some    empty 
''transports  and  victuallers,  from  Mahon  in  the 
*'  island  of  Minorca  to  Tarragona,  for  the  purpose 
"  of  their  conveyance,  and  with  instructions  to 
"  the  said  Sir  James  Athol  Wood  to  place  himself 
"  under  the  orders  of  Rear- Admiral  HaltoweU^ 
*^  commanding  His  Majesty's  ships  at  that  place." 
And  the  third  article  goes  on  to  plead  ''  that  His 
''  Majesty's  ship  Pompde,  with  the  transports  and 
'*  victuallers,  accordingly  proceeded  for  Tarragona, 
''  and  upon  their  arrival  there  a  division  of  troops 
"  to  the  amount  of  1,500,  then  under  the  com- 
*'  mand  of  Major  General   Count  Latour,  were 
"  embarked  on  board  thereof,    and  with  which 
*'  they  sailed  from  Tarragona  on  or    about    the 
"  9th  day  of  ^ril,  the  said  Sir  James  Athol  Wood 
"'  being  directed  by  an  order  from  the  said  Rear^ 
"  Admiral  Hallowell  to  proceed  to  Leghorn  and 
"  consult  with   Lord   William  Bentick  respecting 
/  *'  the  disembarkation  of  the  said  troops/'     Now 
from  this  statement  it  does  not  at  all  appear  that  the 
Pompde  was  to  compose  part  of  the  force  destined 
to  act  either  generally  against  the  coasts  of  Italy ^ 
or  particularly  against  this  town  of  Genoa  and  its 
dependencies.     The  allegation  proceeds   to  state 
that  ''  on  the  17th  of  the  said  month  oi  April  His 
^'  Majesty's   said   ship     Pomp^c    and    transports 

'*  arrived 
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"  arrived  within  sight  of  Genoa,  aad  in  the  after-  ^■"°^ 
noon  of  that  day  a  firing  was  there  distinctly  satoma. 
seen  and  heard  from  on  board  the  Pomp^e ;  that  _^/~7 
such  firing  was  an  attack  which  had  been  made  ibi6. 
on  Genoa  by  the  aforesaid  troops  under  the 
command  of  Lord  William  Bentick,  which  had 
advanced  against  it  from  Leghorn,  and  the 
aforesaid  squadron  under  the  orders  of  Sir  Josias 
Rowley,  reinforced  by  the  arrival  of  His  Ma- 
**  jesty's  ship  Caledonia  with  Sir  Edward  Pellew 
**  on  board/'  On  this  statement  it  appears  that 
the  Pompee  had  very  little  connection  and  no 
direct  communication  with  the  fleet  which  was 
engaged  in  the  attack.  The  business  of  Sir  James 
Athol  Wood  was  to  proceed  to  Leghorn,  and  consult 
with  Lord  William  Benttck  respecting  the  disem- 
barkation of  the  troops  on  board  the  Pompie.  He 
did  not  and  could  not  at  all  know  that  Lord  William 
Bentick  was  in  the  neighbourhood  of  Genoa.  It 
was  at  Leghorn,  and  not  at  Genoa,  that  he  was 
going  to  seek  him,  for  it  was  there  that  he  expected 
tofind  him.  It  is  impossible  that  he  should  have  gone 
oa  to  Leghorn  in  search  of  Lord  tVilliam  Bentick,  if 
he  had  suspected  that  his  lordship  and  Sir  Edward 
Pellew  were  in  person  directing  the  attack  against 
Genoa:  Sir  James  Athol  Wood  could  not  have  known 
that  the  firing  which  he  heard  proceeded  from 
their  forces,  or  he  never  would  have  gone  on  to 
Leghorn.  The  article  goes  on  to  plead,  that  ''  on 
''  the  following  day,  a  summons  for  the  surrender 
'^  of  the  said  town  was  sent  to  the  commandant 
*'  by  the  said  Lord  William  Bentick  and  Sir 
''  Edward  Pellew ;  and,  after  some  negociation, 
"  terms  of  capitulation  were  agreed  to ;  and  that  at 

**  the 
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^■*®^  '  '^®  '*^^  ^^  sending  the  said  summons,  and  of 
Savon  A.  '*  the  terms  of  capitulation  being  agreed  to.  His 
^jr^rjTIT  "  Majesty's  said  ship  Pompie  and  transports  were 
itiis.  *^  in  sight  of  and  seen  by  the  enemy  at  Genoa  ; 
^^  and  in  such  summons  the  said  Lord  William 
'^  Bentick  and  Sir  Edward  PeUem  represented 
*^  their  expectation  of  being  momentarily  joined 
^'  by  a  great  augmentation  of  force,  thereby 
*'  meaning  the  said  ship  Pompie  and  transports, 
''  with  the  troops  embarked  therein  ;  and  that  by 
''  reason  thereof,  and  of  the  circumstances  before 
**  pleaded.  His  Majesty's  said  ship  Pompie  was 
''  acting  in  concert  with  and  afforded  encourage- 
^'  inent  to  the  said  Lord  William  Bentick  and 
'*  Sir  Edward  PeUew,  and  the  troops  under  their 
*'  command,  and  created  intimidation  to  the 
''  enemy,  and  accelerated  the  surrender  of  the 
"said  town."  Why  as  to  the  summons  of  sur- 
render, and  the  capitulation  which  followed,  Sir 
James  Athol  Wood  knew  just  nothing.  Hadhe known 
that  these  commanders  were  engaged  in  this  suc- 
cessful operation,  he  never  would  have  pursued  as  he 
did  his  destination,  without  communicating  with 
them:  and  as  to  the  acting  in  concert  with  and 
affording  encouragement  to  Lord  William  Bentick 
and  Sir  Edward  Pellew,  and  their  troops,  it  does 
not  appear  from  the  statement  that  They  knew  of 
the  Pompie's  presence,  or  that  the  Pompie  was  at 
all  cognizant  of  Theirs. 

The  question  then  comes  to  this,  whether  a  ship 
of  war  being  in  itinere,  but  barely  seeing  or  hearing 
a  firing  on  the  coast  which  she  is  passing  in  the  pro- 
secution of  her  voyage,  without  at  all  knowing  the 
occasion  of  such  firing,  is  entitled  to  share  in  the 
beneficial  effects  of  an  attack  made  by  a  force  with 

which 
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which  she  has  no  communication  or  concert  what-  ^^^^'^^ 
ever :  to  say  that  she  would  be  so  entitled,  appears  to  satova. 
me  to  be  going  farther  than  has  hitherto  been  done  in  "^^ 
any  casewith  which  I  am  acquainted.  If  the  Pompie  18I6. 
and  the  actual  captors  had  recognized  each  other, 
the  case  perhaps  might  have  been  different ;  but  here 
was  a  perfect  ignorance  on  both  sides.  The  Pompie 
had  no  conmiunication  with  the  captors,  no  know- 
ledge of  what  the  force  was  that  was  employed  in 
the  operation^  nor  of  the  precise  object  of  attack. 
The  dlegation  goes  on  to  plead,  that ''  the  Pompde 
'*  and  transports  pursued  their  course  for  Leghorn^ 
*'  agreeably  to  the  order  of  the  said  Admiral  HaU 
lowelly  and  arrived  there  ih  the  evening  of  the 
i9th  of  April;  that  he  the  said  Sir  Jamei  Athol 
Woodt  finding  that  no  orders  had  been  left  for 
^'  him  by  the  said  Lord  William  Bentick,  deter- 
**  mined  to  proceed  with  the  Pompdt  and  trans- 
''  ports  for  Genoa;  and^  on  the  following  morning, 
**  they  sailed  accordingly^  and  arrived  off  the 
^^  same,  early  in  the  morning  of  the  21st;  but 
''  owing  to  light  and  contrary  winds,  did  not  come 
^'  to  anchor  off  the  mole,  until  the  morning  of 
"  the  22d,  when  the  troops  were  landed ;  and 
''  when  it  was  learnt  that  the  town  had  surrendered 
'^  by  capitulation,  and  that  the  colours  had  been 
^*  hauled  down  on  the  preceding  day,  pursuant  to 
^*  the  terms  of  the  same,  and  whilst  the  said  ship 
"  Pompie  and  transports  were  in  sight.*'  From 
this  surely  they  can  derive  no  title  to  share,  if  the 
former  facts  did  not  give  it  them. 

With  respect  to  the  claim  to  share  for  the  clo- 
ture of  8avotia,  that,  I  think,  does  stand  upon  a 

better 
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^'iST       l>^tter  foundation.  There  'the  Pompde  had  been 

Savova.      recognized^   and  had  received  orders:  Her  com- 

"Z     TTT  mander  knew  that  Lord  William  Bentick  and  Sir 

1816.        Edward  Pellew  were  directing  and  superintending 

the  attack.     The  allegation  pleads^  ''  that  in  the 

''afternoon  of  the  said  22d  of  April,  a  detach- 

''  ment  of  troops  were  embarked  in  His  Majesty's 

'' ships  ^rmacia  and  Ourofoa;  and  proceeded  as 

a  small  expedition,   by  the  directions  of  Lord 

William  Bentick  and  Sir  Edward  Pellew,  from 

Genoa  against  the  town  of  Savona,  situated  on 

the  coasts  and   distant  about  miles  from 

thence  ;  and  on  the  24/A  of  the  said  month,  the 

same  surrendered  to  it  by  capitulation  after  a 

slight  resistance ;  that  during  such   time   His 

"  Majesty's  ship  Pompee  having  remained  at  anchor 

off  the   mole,    the  persons   on  board  thereof 

never  lost  sight  of  the   Armada  or  Cura^oa, 

except  during  the  night ;  and  the  Pompie  could 

also,   during  the  same  period  with  the  same 

exception,  be  plainly  seen  by  the  persons  on 

board  the  Armada  and  Curagoa  ; — that  the  firing 

or  attack  upon  the  said  town,  which  preceded 

''  the  surrender  on   the   said  24th  of  April,  was 

"  plainly  seen  from  on  board  the  Pompie,  and  that 

"  she  communicated  information  of  the  same,  by 

signals,  to  His  Majesty's  ship  Caledonia,  bearing 

the  flag  of  Sir  Edward  Pellew,  and  Jying  within 

the  harbour  of  Genoa.''     Here  then  the  Pompee 

had  a  certain  knowledge  of  the  attack,  and   the 

object  of  it;  and  no  intention,    as  in  the  other 

case,  ofquitting  the  scene  of  action  and  proceeding 

on  a  voyage  elsewhere :  She  was  placed  likewise 

under 
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under  the  orders  of  the  same  superior  officer,  who  ^""^J^ 
commanded  the  naval  force  by  which  the  attack  Satova. 
was  actually  made  ;  and  she  was  herself  not  alto- 

Abvan&er  87chy 

gether  inactive  in  the  business,  for  she  commimi-  1815. 
cated  information  by  signal  to  the  commander  in 
chief:  These  facts,  if  proved,  would,  I  think, 
be  sufficient  to  establish  the  claim  of  the  Pompit 
to  share  for  the  capture  of  Savona^  but  not  of 
Gmoa.  The  allegation  must  therefore  be  reformed 
accordingly. 
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Ab^sdd..  ^  HENRIETTE 

When  a  prin  is 

^ofrSiS-    THIS  was  the  case  of  a  French  ship  which  was 
adedport,  by  captuTed  in  the  night  of  the  14th  of  Aagutst 

•diag  iqaadroD    1814,  in  thc  Possagc  du  RaZy  by  His  Majesty^  ship 
^h  of  the      Clarence y  under  the  command  of  Captain  Henry 
^S^Ai^oi     VansUtart.    A  claim  of  joint  capture  was  made  on 
theeqiudrao,     bchalf  of  thc  commaudcrs,  officers,  and  crews  of 
tioMd  at  •ome    His  Majcsty's  ships  Queen   Charlotte^   Pyramus^ 
tiJwto^I^'  Nimrod,  Rippen,  and  Ville  de  Paris ;  and  an  alle- 
gation was  brought  in  pleading  the  facts  upon 
which  their  claim  to  share  in  the  proceeds  of  the 
prize  was  founded.     The  allegation  pleaded  ^^  that 
'^  in  the  month  of  January  1814,  His  Majesty's 
"  ships  of  war  Clarence,  Henry  Vansittart,  Esq. 
"  commander,  Qmeen  Charlotte,  Robert  Jackson, 
*'  Esq.  commander,  Py ramus,  J.  L.  Dean  Dundas, 
"  commander,  Rippen,  Sir  Christopher  Cole  Knight, 
**  commander,  Ville  de  Paris,  Charles  Jones,  Esq. 
**  commander,  and  hired  armed   cutter  Nimrod, 
**  Lieutenant  Thomas  Peake  commander,  were  em- 
^*  ployed  as  a  squadron,  under  the  command  of  Rear 
**  Admiral  Sir  Harry  Neale,  to  blockade  the  port  of 
"  Brest,  in  which  there  was  at  that  time  a  French 
''  fleet,  at  least  equal  in  point  of  number  to  the  said 
^'  squadron ;  that  during  the  time  the  said  squadron 
"  was  employed  in  blockading  the  port  of  Brest, 
*'  some  one  vessel  of  the  said  squadron  usually  re- 
"  mained  close  off  the  entrance  of  the  harbour  of 
**  Brest,  whilst  the  remainder  of  the  said  squadron 
**  remained  at  anchor  in  Douame  Nez  Bay,  near  the 

'^said 
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•*  said  port  of  Brest;  that  on  or  about  the  5th  .. '^**«^ 

r  rv  ¥r  •  T-i  HlKWtTTl. 

•*  January  1814,  Hetiry  VansiUart,  Esq.  comman-  . 


**  der  of  His  Majesty's  ship  of  war  Clarence  j  one  of  iVcwfmw  88th, 
'*  the  said  quadron,  was  ordered  by  the  said  Rear«> 
**  Admiral  Sir  Harry  Neale^  to  proceed  from 
*'  Douartie  Nez  Bay,  where  the  said  squadron  was 
''  then  at  anchor,  to  watch  the  entrance  of  the 
**  harbour  of  Brest;  that  the  said  Henry  Vansittart 
**  Esq.,  agreeably  to  such  orders,  proceeded,  with 
**  His  Majesty's  ship  of  war  Clarence  under  his 
'*  command,  from  Douame  Nez  Bay  off  the  harbour 
**  of  Brest y  and  continued  there  during  the  night 
**  between  the  5th  and  6th  of  the  said  month  of 
**  January ;  and  .in  the  course  of  the  said  night 
''  captured  the  French  national  ship  or  vessel 
''  Henriette,  proceeded  against  in  this  cause, 
'^  which  was  then  attempting  to  escape  from  the 
*'  said  port  of  Brest,  and  in  the  morning  of  the 
^*  said  6th  of  January  returned  with  the  said  ship 
**  or  vessel  Henriette  to  Douame  Nez  Bay,  where 
**  the  Clarence  and  Henriette  came  to  an  anchor 
*^  with  the  rest  of  the  squadron ;  that  when  the 
**  Henriette  was  so  captured  by  the  Clarence,  the 
V  Clarence  was  employed,  together  with  His  Ma- 
•*  jesty's  ships  Queen  Charlotte,  Pi/ramt^,  Rippen, 
•*  Ville  de  Paris,  and  hired  armed  cutter  Nxmrod, 
**  under  the  command  of  the  said  Rear- Admiral, 
**  in  blockading  the  said  port  of  Brest,  and  in 
•*  endeavouring  to  capture  any  vessels  which 
"  might  attempt  to  enter  into  or  sail  therefrom;  and 
•'  His  Majesty's  said  ships  Queen  Charlotte,  Pyra- 
**  mus,  Rippen,  Ville  de  Paris,  and  hired  armed 
*'  cutter  Nimrod,  were  actually  aiding  and  assisting 
'^  His  Majesty's  said  ship  Clarence  in  capturing  the 
VOL.  II.  .  H  **  Henriette, 
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The  La       ««  Hmriette,  by  intimidating  a  number  of  J^ench 
,  **  ships  of  war  which  were  then  in  the  port  of 

NcvimUr  88th,  ««  Brcst,  and  preventing  them  coming  to  the  assist^ 

'*  ofthe  He«n>«e/' 
•  The  admission  of  this  allegation  was  oppoised  on 
behalf  of  the  actual  captor. 

Judgment. 

Sir  William  Scott. — ^This  is  a  claim  of  joint 
capture  oh  the  ground  of  associated  servic^^  the 
object  of  the  particular  association  being  the 
blockade  of  the  harbour  of  Brett;  the  Court  ha8 
always  held  that  a  service  of  this  kind  associates 
vessels  as  intimately  as  it  is  possible  for  any  service 
to  do,  since,  from  the  very  nature  of  it^  it  can  only 
be  performed  by  a  combination  of  vessels.  It  is, 
I  apprehend^  a  common  practice  to  station  one 
vessel  close  off  the  mouth  of  the  harbour,  whjUst 
the  remaining  part  of  the  squadron  keeps  at  some 
distance,  but  still  near  enough  to  render  assistance 
if  necessary.  The  mode,  therefore,  which  vas 
adopted  in  this  particular  instance  for  effecting  the 
purpose,  cannot  be  considered  as  an  unusual  one, 
nor  does  it  appear  that  this  station,  close  to  the 
mouth  of  the  harbour,  was  always  assigned  to  (his 
individual  ship^  the  Clarence,  but  that  the  several 
vessels  under  the  commandof  Sir  ^arry  Neale  todk. 
it  by  turns  to  watch  the  entrance  of  the  harbour.. 
It  has  been  said,  that  the  bay  in  which  the  squadron 
remained  was  not  near  Brestj  and  that  the  squad- 
ron, therefore,  could  not  have  come  up  in  time  to 
render  assistance ;  but  I  am  at  present  to  take  the 
facts  as  described  in  the  allegation,  and  I  find  it 
there  stated,  that  the  squadron  remained  at  anchor 

in 
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in  Douame  Nez  Bay^  near  the  pott  of  Brest.  If  the     HlNLra 
fact  be  otherwise,  it  may  be  counterpleaded,  but, 


at  present.  I  must  consider  it  as  truly  stated.  The  ^•~^„««*' 
squadron  itself,  although  at  some  distance,  must 
still  be  considered  as  maintaining  the  blockade ; 
it  was  impossible,  indeed^  that  the  Clarence  could 
have  maintained  it  without  their  assistance,  for 
there  was  at  that  time  a  French  fleet  in  the  harbour 
of  Brest  at  least  equal  in  point  of  number  to  the 
British  squadron.  I  think  that  the  other  ships  of 
the  squadron  were  as  much  connected  with  the 
service  of  the  blockade  of  Brest,  and  as  necessary 
to  the  due  performance  of  it,  as  the  Clarence  herself 
was,  and  that,  upon  due  proof  of  the  facts  now 
pleaded,  they  would  be  equally  entitled  to  share 
in  the  proceeds  of  this  prize  which  was  taken 
coming  out  of  the  harbour  of  Brest.  I  shall  there- 
fore admit  the  allegation. 

Note. — ^When  this  case  came  on  for  hearing 
upon  the  evidence,  the  Court  rejected  the  claim 
for  want  of  due  proof  of  the  facts  pleaded  in  the 
aliegation.  It  turned  out  that  the  prize  in  ques- 
tion did  not  come  out  of  Brest^  but  was  a  small 
unarmed  coasting  vessel,  bound  at  the  time  of 
capture  from  Legue  to  the  port  of  Croisiy  and  had 
tdken  shelter  in  Cannonet  Bay  to  watch  the  oppor- 
tunity of  running  through  the  Passage  du  Raz  in 
the  night. 


H  2 
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LORD  HOBART,  Gamage. 

(Instance  Court.) 

^^'TsjI/***'   T^^*^  ^^  ^  cause  of  subtraction  of  wages  insti- 
ApMt  office  tutedby  JoAn  Gundry,  chief  mate,  and  George 

packtt  nuLj  be  . 

arretted  in  a  luit  Bovlose^  late  surgcou  of  this  vesscl,  which  was  a 

f       ^      VMM  *  •  ^"^ 

^^^mannere      packet  iu  the  scrvice  of  His  Majesty's  Post  Office, 

but  belonging  to  private  individuals.     An  action 
was  entered  against  the  ship,  and  a  warrant  of 
arrest  extracted,  when  the  owners  gave  bail  to 
answer  the  action,  and  a  supersedeas  issued.     A 
summary  petition  on  behalf  of  the  mate  and  of  the 
surgeon  was  brought  in^  the  admission  of  which 
was   opposed.     The  petition  stated  in  substance, 
that  oti  the  Uth  of  May  1814,  the  Lord  Hobart 
packet  being  at  Falmoulhy  and  employed  in  the 
service  of  the   general  post  office,   in   the  con- 
veyance  of  mails  to   the   Leeward  Islands  and^ 
back,  captain   ff^illiam   Dick  Gamage,  the  com- 
mander^ hired  John  Gundry  as  master  or  chief 
mate,  and  George  Borlase  as  surgeon,  and  agreed 
to  pay  each  of  them  five  pounds  per  month  for 
their  respective  services,  so  long  as  they  should 
continue  in  his  service  on  board  the  ship,  and  a 
further  sum  of  eight  pounds  per  annum  to  Mr.  Bor- 
lase  for  medicines  for  the  use  of  the  ship's  company, 
being  the  sum  usually  paid  to  surgeons  of  such 
vessels  on  that  account ;  that  they  sailed  to  the 
Leeward  Islands  and   back  with   the   mail   and 

govern- 
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government    dispatches,   and    continued    in    the  .      '^ 

service  of  the  packet  until  the  23d  and  24th  of  : 1 

December  J  when  they  were  respectively  dis-  J^^cember  nh, 
charged.  The  petition  further  alleged,  that,  by 
the  custom  of  the  service,  Mr.  Borlasey  as  surgeon 
of  the  ship,  was  entitled  to  receive  extra  wages 
from  the  general  post  office,  at  the  rate  of  three 
pounds  per  month  ;  and  that  the  same  had  been 
paid  to  him.  On  the  part  of  the  owners,  an  affi- 
davit was  offisred,  setting  forth  the  nature  of  the 
contract  between  the  Postmaster  General,  and  the 
owners  of  the  packets  employed  by  them;  and 
also  the  manner  in  which  the  crews  were  usually 
hired  by  the  Commanders  of  the  packets  ;  but  the 
Court  refused  to  receive,  on  the  mere  affidavit  of 
the  party,  that  which  might  be  a  bar  to  the  action, 
and  therefore  rejected  the  affidavit. 

Against  the  admission  of  the  petition,  Lush- 
ington  argued,  that  a  post  office  packet  ought  not 
to  be  arrested  at  the  suit  of  mariners  for  their 
wages,  as  great  inconvenience  must  arise  from  the 
detention  of  vessels  engaged  in  a  public  service 
of  this  description ;  that  the  contract  and  hiring 
was  not  pleaded  to  have  been  made  in  the  usual 
manner  by  the  owners  themselveSy  or  the  master  on 
their  account,  but  by  the  master  only,  without  any 
reference  to  the  authority  of  the  owners,  or  any 
averment  that  the  men  entered  into  their  service ; 
that  Grundry  was  hired  as  m^aster  or  chief  m^ite,  and 
that  a  master  contracts  personally  with  the  owners, 
trusting  altogether  to  their  credit,  and  therefore 
could  not  sue  in  the  Court  of  Admiralty,  but  must 
bring  his  action  in  the  common  law  courts  on  the 
contract ;  that  a  surgeon  could  not  be  considered 

H  3  as 
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The        petition.     It  is  true,  that  it  would  have  been  more 

LOKD    HOBART.     *  i  M         i    I    • 

correct  to  have  described  him  as  chief  mate  only^ 

iheemUr  7tfi,   and  not  a6  master  or  chief  mate^  because  as  master 
he  would  not  be  entitled  to  sue  in  this  Court  for 
his  wages;  but  the  circumstance  of  Gamiiga  himself 
being  described  as  commander  oj  the  vessel  makes 
it  quite  clear  that  this  man  is  to  be  considered  in 
the  capacity  of  Toate,     I  can  therefore  see  no  suf- 
ficient objection  to  the  petition  so  far  as  the  chief 
mate  is  concerned.     If  the  facts  are  incorrectly 
stated,  they  may  be  counterpleaded. 
^^^.^i^        With  respect  to  the  surgeon's  claim,  that  I  think  ^ 
cannot  tue  for    stauds  upou  a  much  morc  doubtful  foundation.     I 
Admiraitj  Court  am  uot  mysclf  awarc  of  any  case  in  which  a  surgeon^ 

has  been  permitted  to  sue  for  wages  in  the  Admiralty 
Court,  nor  have  the  counsel  been  able  to  bring  any 
such  case  to  my  notice.  The  absence  of  all  cases 
of  this  kind  is  certainly  a  strong  circumstance  to 
shew  that  the  court  possesses  no  such  jurisdiction. 
A  carpenter,  it  is  said,  has  been  permitted  to  sue  in 
the  Admiralty  for  his  wages,  and  it  has  been  asked 
why  the  same  privilege  should  not  be  extended  to  a 
surgeon;  but  it  must  be  recollected  that  a  ship's  car- 
penter frequently  acts  in  the  capacity  of  a  mariner 
also,  which  I  presume  a  surgeon  is  not  expected  to 
N  do.  The  claim,  therefore,  of  the  surgeon,  does  not 

rest  on  the  same  foundation  as  that  of  the  carpenter 
who  is  also  regarded  in  the  light  of  a  mariner;  and 
this  distinction  may,  possibly,  take  the  claim  on 
the  part  of  the  surgeon  out  of  the  limits  of  the  ju- 
risdiction assigned  to  this  Court  by  the  courts  of 
common  law.  Besides,  the  contract  of  this  gentleman 
is,  in  other  respects,  very  different  to  the  common 
contract  of  mariners  for  their  wages.  The  engage- 
ment 
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ment  which  he  has  entered  into  is  of  a  mixed  nature,         *"»«  ^ 

being  made  partly  with  His  Majesty's  post  office  ^ 1 

and  partly  with  the  owners  of  the  vessel.  This  -©«»«*«•  7th, 
alone  converts  it  into  a  special  contract^  upon 
which  this  Court  is  not  permitted  to  adjudicate. 
A  part  of  the  claim,  too,  is  for  medicines  fur- 
nished by  this  gentleman  for  the  use  of  the 
ship's  crew.  This  he  certainly  cannot  recover  in 
a  court  constituted  as  this  is.  I  am  therefore  not 
disposed^  as  at  present  advised,  to  admit  this  part  of 
the  allegation;  but  if  upon  search  being  made, 
any  case  can  be  founds  in  which  a  surgeon  has 
been  permitted  to  sue  in  the  Court  of  Admiralty^  I 
will  permit  the  suit  for  the  monthly  wages  to  go 
on,  if  not,  I  must  dismiss  the  allegation  so  far  as  it 
relates  to  the  claim  of  the  surgeon. 

Afete.— No  farther  proceedings  were  had  in  this 
cause;  and  consequently  the  Court  came  to  no 
decision  upon  the  question  of  the  right  of  a  sur- 
geon to  sue  for  his  wages  in  the  Court  of  Admiralty. 
If  the  cause  had  been  persevered  in,  it  is  not 
improbable  that  the  Court  would  have  permitted 
the  surgeon  to  sue  under  the  authority  of  the  case 
of  Mills  V.  Long,  reported  in  Sayer,  p.  136.  In 
that  case  the  Court  of  King's  Bench  unanimously 
decided  that  a  surgeon  of  a  ship  may  sue  in  the 
Admiralty  for  his  wages.  One  of  the  Judges 
(Foster)  at  first  doubted,  but  afterwards  concurred 
in  opinion  with  the  rest  of  the  justices. 
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L'ETOILE,  Philibert. 

1816.  '  X^^^  ^^  ^  claim  on  behalf  of  Captain  Lock,  the 
mitiMd!!todfor  commandcr,  and  the  other  officers  and  crew  of 
^iwowof  His  Majesty's  sloop  Sparrow^  to  share  in  the  pro- 
tart,  the  oonti.  ceeds  of  a  prize  taken  by  His  Majesty's  frigate 
eh]!!^^iiffi.  Hebrus^  under  the  circumstances  stated  in  the 
S^jSl  *^  judgment  of  the  Court. 

oAptoTC^  and 

nght  ii  nader  _ 

■iieh  eirauB-  JUDQMBNT. 

Sir  H^ilUam  Scott. — TTiis  question  arises  on  a' 
claim  made  by  the  Sparrow  sloop  of  war  to  par- 
ticipate in  the  benefit  of  a  prize-  which  was  actu- 
ally taken  by  His  Majesty's  ship  Hebms.    The 
circumstances  under  which  the  claim  is  made  are 
pleaded  in  an  allegation,  many  points  of  which  are 
admitted  in  the  answers   to    be  true.     I    may, 
therefore,  take  the  allegation,  or  at  least  the  greater 
part  of  it,  as  containing  a  fair  and  candid  state- 
ment of  what  really  occurred.      The    allegatidti 
pleads  ''  that  gn  the  26th  of  March  last.  His  Ma- 
"  jesty's  sloop  Sparrow^    Francis  Erskine  Lock;, 
esquire,  commander,  being  on  her  passage  froni 
Plymouth  with  dispatches  for  Sir  Peter  Parker^ 
Baronet,    Commander   of  His   Majesty's    ship 
Menelatis,    cruising    off   Belleisle,   for  George 
Tobin,  Esquire^  Commander  of  His  Majesty'js  ship 
Andromache^  cruising  off   Bordeaux,    and    for 
Rear-Admiral  Lord  Amelias  Beauclerck,  com- 
'^  manding  His  Majesty's  ships  in  Basque  Roads, 
^'  was  at  ten  o'clock  a.m.  of  the  said  day  standing 

''  to 
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"  to  the  westward  upon  the  larboard-tack,  the  ,,J^ 
"  Lizard  bearing  N.  N.  E.,  distant  about  thirty  — __-, 
"  miles,  and  upon  the  partial  clearing  up  of  fog  -afc«*8th, 
"  which  had  prevailed  for  some  hours  previously, 
'*  two  enemy's  frigates  (one  imder  jury-masts) 
'^  were  discovered  from  the  said  sloop  Sparrow 
'<  under  her  lee  on  the  opposite  tack ;  that  at  such 
<*  time  a  fidgate,  which  from  her  manceuvres  was 
'<  supposed  to  be  British^  was  also  discovered  frt)m 
<<  on  board  the  Sparrow  in  the  south-west  quarter, 
''  but  the  aforesaid  enemy's  two  frigates  were  so 
'*  close  as  to  prevent  the  Sparrow  from  tacking 
*'  and  joining  the  said  supposed  British  frigate ; 
**  that  shortly  after  the  said  two  enemy's  frigates 
''  fired  their  broadsides  upon  the  Sparrow f  by 
*'  which  her  hull,,  .sails,  and  rigging  were  con- 
^'  aiderably  damaged,  and  Mr.  Treglotion,  the 
''  master,  was  killed,  and  one  seaman  wounded." 
So  that  it  seems  there  was  an  actual  engagement 
between  the  Sparrow  and  the  enemy,  and  this  cir- 
cumstance does,  I  think,  discharge  the  legal  preju- 
dice which  prevails  against  a  constructive  joint 
C9fibOf,  whose  claim  is  frequently  founded  on  the 
mere  accidental  circumstance  of  being  in  sight,  with- 
out any  merit  whatever.  But  in  this  case  there  was 
merit  both  of  an  active  and  a  passive  kind ;  the 
Sparrow  was  not  only  diligent  in  drawing  the 
attention  of  His  Majesty's  other  ships  to  the  enemy, 
but  ahe  likewise  suffered  considerably  in  the  action 
with  these  vessels  of  superior  force.  This  at  once 
takes  away  the  legal  prejudice  against  her,  and 
raises  a  presumption  that  she  would  not  easily 
give  up  the  pursuit,  but  would  persevere  in  her 

utmost 
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j^.g^         utmost  endeavours  as  long  as  there  was  any  prospect 

L-  of  success.     It  lays  a  strong  ground  of  probability 

^rB^6^'  that  this  claiming  ship  would  do  every  thing  she 
could  to  consummate  the  capture,  and  relieves 
her  altogether  from  the  general  effect  of  the 
prejudice  against  the  claim  of  joint-captors.  The 
allegation  goes  on  to  plead  ''  that  the  aforesaid 
*'  frigate  in  the  S.  W.  thereupon  hoisted  British 
''  colors  and  tacked  to  the  southward,  and  the 
''  fog  again  coming  oiv  and  concealing  the  move- 
''  ments  of  the  Sparrow  from  the  said  two  enemy's 
''  frigates,  she  proceeded  to  join  the  said  British 
''  frigate^  and  shortly  afterwards  the  fog  again 
''  clearing  up,  a  line  of  battle  ship,  which  had 
'*  been  attracted  towards  the  spot  by  the  firing 
''  before  mentioned^  was  observed  from  on  board 
''  the  Sparrow  to  the  westward  about  six  or  seven 
''  miles^  and  the  aforesaid  British  frigate  was  then 
"  observed  to  be  in  communication  with  her ;  that 
''  the  Sparrow  having  joined  and  exchanged 
''  numbers  with  the  said  line  of  battle  ship  and 
''  British  frigate,  and  found  them  to  be  His  Ma- 
^'  jesty's  ship  Hannibal ,  Sir  Michael  Seymour ^ 
''  Baronet,  commander,  and  His  Majesty's  frigate 
''  HebruSy  Edmund  Palmer y  Esquire^  commander,. 
''  proceeded  with  them  in  chace  of  the  said  two 
''  enemy's  frigates,  which  then  bore  E.  S.  E.,  and 
' '  were  distant  about  seven  or  eight  miles ;  that  at 
''  half-past  one  o'clock,  one  of  the  said  enemy's 
**  frigates,  which  was  under  jury-masts,  hauled  up 
''  to  the  eastward,  and  was  followed  by  the  Hannibal. 
*'  and  Sparrow y  and  the  other  enemy's  frigate  bore 
''  up  to  the  S.  E.  under  a  press  of  canvass,  and  a 

''  signal 
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'  signal  was  theu  made  from  the  Hannibal  (which       ,  "^^ 
*  was  commanded  by  the  senior  officer)  to  the  .  -     "^"''' 


1816. 


'  Hebnis  to  pursue  her ;  and  about  two  hours  after    *^ffif **» 

*  the  same  signal  was  made  to  the  Sparrow ;  that 

*  upon   such  last-mentioned  signal  being  made, 

*  the  Sparrow  discontinued  the  chace  of  the  said 

*  enemy's  frigate  under  jury  masts,  and  together 

*  with  the   Hehrus  pursued  the  other   enemy's 

*  frigate ;  and  after  a  persevering  chace  of  1 20 
'  miles,  the  said  last-mentioned  enemy's  frigate 

*  was  overtaken  by  the  Hebrus,"    Now  from 
these  circumstances,  a  conclusion  of  law  arises, 
that  these  two  vessels   are  to  be  considered  as 
Consorts,  not  indeed  to  precisely  the  same  extent 
as  if  they  had  been  associated  by  an  order  from 
the  board  of  admiralty ;   but,  for  this  particular 
business,  they  were  associated  by  the  order  of  a 
superior  officer  commanding  the   Hannibal,   and 
were  acting  in  obedience  to  his  orders.     For  the 
purpose  therefore  of  this  capture,  they  must  be 
considered  as  Consorts ;  and  the  law  applicable 
to  Consorts  must  consequently  be  applied  to  the 
consideration  of  any  question  arising  between  them. 
The  enemy's  frigate,  it  is  pleaded  "  was  overtaken 
**  by  the  Hebrus  between  one  and  two  o'clock  of 
"  the  morning  of  the  27th,  and  captured  by  her 
**  after  an  obstinate  contest,  and  proved  to  be  the 
"  ^toiVc,  FrewcA  frigate,  theprize  in  question."  The 
fects  so  far  are  all  either  clearly  proved  or  admitted 
in  the  answers  ;  but  those  to  which  I  must  now 
advert  are  in  controversy  between  the  parties. 
TOie  allegation   goes  on   to  plead  what  is  very 
important  "  that  the  firing  of  the  said  action  was 
"  seen  and  heard  on  board  the  Sparrow;  but  from 

**  her 


no 


CASES  DETERMINED  IN  THE 


MarehBth^ 
1816. 


'^  her  inferior  sailing/'  (which  I  suppose  was  oc- 
casioned  by  her  built  as  well  as  by  the  damage 
she  received  in  the  action),  ''she  was  unable  to 
'^  partake  in  the  contest,  though  she  continued 
^'  the  pursuit,  and  made  every  exertion  to  close 
* '  with  the  said  French  frigate ;"  and  it  is  furthw 
pleaded  '*  that  at  the  time  of  the  capture  c^  the 
"  prize  in  question,  the  Sparrow  was  in  chace.** 
Now  taking  this  statement  to  be  true,  the  con« 
elusion  of  law  necessarily  follows,  that  the 
Sparrow  is  entitled  to  share  in  the  prize  ;  for,  I 
hold  it  to  be  a  clear  and  indisputable  rule  of  law, 
that,  if  two  vessels  are  associated  for  one  common 
purpose,  as  these  vessels  were,  the  continuance  of 
the  chace  is  sufficient  to  give  the  right  of  joint- 
capture.  Sight  under  such  circumstances  is  by  no 
means  necessary ;  because^  exclusive  of  that,  there 
exists  that  which  is  of  the  very  essence  of  the  claim, 
encouragement  to  the  friend,  and  intimidation  to 
the  enemy.  Both  the  Hebrus  and  the  enemy's  frigate 
knew  that  the  Sparrow  was  astern,  and  that  she  was 
using  her  best  endeavours  to  come  up.  The  allega- 
tion goes  further,  and  pleads  what  I  think  is  not  ab- 
solutely necessary  to  the  support  of  the  claim,  that 
the  Hebrus  was  within  visible  distance,  and  that  the 
darkness  of  the  night  alone  prevented  her  being 
seen.  If  this  be  proved,  it  follows,  almost  un- 
avoidably, that  she  was  chasing  and  endeavouring 
to  come  up  at  the  time  when  the  action  and  capture 
took  place. 

This  is  the  statement  of  facts  contained  in  the  al- 
legation ;  and  I  come  now  to  consider  how  it  is  siip>- 
ported  by  proof:  I  must  confess  that  I  am  not  a  little 
surprised  that  some  of  the  facts  deposed  to  in  the 

evidence 
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evidence  have  not  found  their  way  into  the  plea;  I         i^* 
aUude  particularly  to  a  fact  deposed  to  by  the  French  ^ 


if^tnesses.  .They  speak  of  rockets  being  thrown  up  as  ^^^/"^  «*» 
signals  by  the  Uehrus,  and  answered  by  the  ship  that 
was  astern  ;  yet  upon  this  important  fact  the  alle- 
gation is  altogether  silent.  Such  a  strong  pregnant 
fact  as  this  ought  to  have  been  pleaded,  and  then 
the  Court  and  the  Parties  might  have  had  the 
himefit  of  Captain  Palmer' $  answer^  admitting  or 
deii3ang  the  truth  of  it. 

I  proceed  now  to  examine  with  somewhat  more 
psurticularity  the  evidence  that  appUes  to  the  con- 
tested facts  in  the  cause  ;  for  with  respect  to  those 
stated  in  the  plea  relative  to  the  earlier  part  of  the 
transaction  there  is  no  dispute.  The  first  witness  is 
Mr*  Laweonj  who  was  the  master's  mate  on  board 
t^e  Sparrow.  What  he  says^  is  this,  "  that 
''afte?  a  persevering  chace  of  one  hundred 
"and  twenty  miles,  the  said  last-mentioned 
'' eofiiny's  Irigate  {UEtoile)  was  between  one 
"  jftud  two  o'clock  of  the  following  day,  the  27th, 
'^f^ertaken  by  the  Hebrus,  and  captured  by  her 
"  aft^  a  very  obstinate  contest,"  of  which  contest 
hf^  could  know  nothing ;  he  goes  on  to  say  that 
"  the  firing  of  the  said  contest  was  seen  and  heard 
**  jm  board  the  Sparrow,''  but  he  does  not  say  that  it 
was  seen  or  heard  by  himself,  or  by  whom  it  was  seen 
orbaard;  he  merely  echoes  the  words  of  the  plea, 
aii4  im  evidence  is  altogether  as  meagre  and  unsa- 
tisfactory as  it  is  possible  for  evidence  to  be.  The 
ne;^  ii(it|iess  is  Mr.  Denston^  who  was  first  lieut- 
naaik  of  the  Sparrow.  He  deposes  much  in  the 
same  stile  with  the  former  witness,  but  he  adds  one 
faqtfthat  is  very  material  in  the  consideration  of 

.  M  »!.:  this 
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VE^        this  question,  that  the  firing  was  heard  on  board  the 

Sparrow,  and  was  seen  by  himself  from  out  of  the 

3f«t*  sth,  main-top.  The  testimony  of  this  gentleman  to  this 
fact  is  important,  and  goes  as  far  as  the  evidence 
of  a  releasing  witness  can  go,  to  establish  the  fact 
of  sight.  The  other  witness  from  on  board  the 
Sparrow  18  the  surgeon,  whose  curiosity  was  not  suf- 
ficient to  keep  him  from  his  bed,  to  which  he  retired 
about  10  o'clock,  and  who  can  only  speak  from  the 
information  he  received  from  others  on  the  fol- 
lowing morning.  His  evidence,  therefore,  amounts 
to  just  nothing.  The  testimony  of  releasing  witnesses 
does  not  at  any  time  possess  great  strength,  but  in 
this  case  it  is,  upon  most  points,  particularly  weak. 
Surely  other  persons  might  have  been  found  on 
board  the  Sparrow,  who  could  have  furnished  the 
Court  with  better  information.  The  French  wit- 
nesses certainly  depose  to  the  main  facts  in  it  much 
stronger  manner,  and  I  perceive  no  reason  that 
could  impel  them  to  speak  otherwise  than  the  truth 
in  this  cause.  Two  of  them  are  persons  in  an  in- 
ferior situation  of  Ufe,  mere  fishermen,  and  there- 
fore not  subject  to  the  objection  that  frequently 
occurs  to  the  testimony  of  French  officers,  that 
they  permit  themselves  to  be  carried  away  by  their 
feelings,  and  are  by  no  means  disposed  to  allow 
that  they  could  have  been  captured  by  any  but  a 
very  superior  force.  These  witnesses  depose*  to 
the  continued  chasing  on  the  part  of  the  Sparrow, 
to  the  circumstance  of  rockets  being  thrown  up 
after  it  was  dark  by  the  Hebrus,  and  answered 
up  to  the  time  of  the  commencement  of  tl\e  action 
by  some  vessel  in  the  direction  in  which  the  Spar^ 
row  was  last  seen.  This  is  evidence  of  no  con- 
temptible 
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temptible  kind,  for  it  comes  from  persons  who  are      » .o^^ 

perfectly  disinterested,  and  to  whom  the  Court  is 

for  that  reason  always  inclined  to  pay  great  atten-    ^^^^^^' 
tion,  especially  when  it  finds^  as  in  the  present  case, 
a  foundation  for  their  statement  in  the  share  which 
the  Sparrow  is  admitted  to  have  taken  in  the  early 
part  of  the  transaction. 

To   this  case  is   opposed  the  evidence  arising 
upon  the   log  of  the    Sparrow  herself.     And  I 
cannot  but  think  that  this  is  evidence  of  a  very  high 
class,  though  I  have  to  lament  that  the  entries  in 
documents  of  this  sort  are  not  made  or  preserved 
with  all  that  care  and  circumspection  to   which 
from  their  importance  they   are   entitled-     They 
may  not  only  affect  the  interest ,    but  the  honor  and 
even  the  lives,  of  the  king's  officers,  for  it  is  some- 
times necessary  to  produce  them  as  evidence  on 
trials  before  courts-martial,  whose  duty  it  may  be 
to  decide  upon  the  honor  and  the  lives  of  those 
into  whose  conduct  they  are  appointed  to  enquire. 
Thelog  which  is  now  producedis  the  captain's  own 
log,  kept  indeed  by  his  clerk,  and  not  by  himself; 
but  it  is  adopted  by  him,  and  delivered  in  as  his 
oim  to  a  public  board.     I  must  think  that  such  a 
.  document  stands  very  high  in  the  scale  of  proof, 
especially  against  himself.     The  use  intended  to 
be  made  of  this  log  by  the  pa^ty  bringing  it  in, 
was  to  shew  that  the  chace  was,  in  fact,  discon- 
tinued ;  and  if  there  had  been  an  entry  clearly  to 
that  effect,  I  should  have  held  the  circumstance 
conclusive  against  the  claim  of  joint-capture.     An 
expression   in  the  log  about  shortening  saUy  did 
iqppear  to  me  so   ambiguous,  that  I  thought  it 
necessary  to  require  some  explanation  of  its  exact 
meaning.     On  the  one  side  it  was  construed  to 
mean  that  the  vessel  shortened  sail  in  consequence 

VOL.  II.  I  of 
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L'E*         ^^  having  given  up  the  chace,  which  interpretation 

-^  was  denied  on  the  other.     The  explanation  which 

Mmreksik,  jg  jjow  givcn  by  Captain  Lock,  certainty  shews 
that  the  entry  was  somewhat  inaccurately  made, 
for  it  appears  that  the  vessel  did  not  shorten  sail 
generally,  as  the  expression  would  seem  to  imply, 
but  shortened  some  sails  only;  that  they  merely 
took  in  the  starboard  studding  sails,  and  that  the 
effect  of  so  doing  was  not  to  discontinue  the 
chace,  but  to  bring  the  Sparrow  nearer  to  the 
prize.  This  affidavit  of  Captain  Lock's  is  ac- 
companied with  an  important  document,  a  letter 
written  and  addressed  by  himself  to  Lord  Keith, 
recenti  facto,  on  the  morning  of  the  27th  of 
March,  in  which  he  states  that  the  firing  was  seen 
from  the  Sparrow,  that  every  exertion  was  made  to 
close,  and  that  he  did  not  give  up  the  pursuit  until 
day-break,  which  is  not  very  early  at  that  period 
of  the  year,  and  must  have  been  long  after  the 
capture  had  been  completed. 

Upon  the  whole,  I  think  that  the  fact  of  sight,  at 
the  time  of  the  action  and  capture,  is  made  out, 
though  I  think  it  might  have  been  proved  in  a  more 
satisfactory  manner.  But  taking  the  fact  to  be 
otherwise,  and  that  there  was  no  proof  whatever  of 
the  Sparrow  being  in  sight,  still  I  think  there  is 
sufficient  to  establish  the  claim  of  that  ship  on  the 
other  grounds  which  I  have  mentioned.  She  was 
a  consort  of  the  actual  captor,  had  pursued  the 
prize  in  conjunction  with  her,  and  had  not  dis- 
continued the  pursuit  at  the  time  when  the  capture 
was  consummated.  I  shall  therefore  pronounce 
for  the  claim  of  the  Sparrow. 

Note. — The  Court  made  a  similar  decree  in  the 
pase  of  the  Sultane. 
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FRANCIS  AND  EUZA. 

(Instance  Court.) 

THIS  was  a  claim  for  salvage  on  behalf  of  Sir  «!«y'7«h,i8i6. 
Charles  Thomas  Jones  the  Commander,  and  the  no^^tw^to " 

for 


officers  and  crew  of  His  Majesty's  sloop  the  Harrier,  ^7^ 

,  ,  \  cuing  a  conviet 

for  services  rendered  to  this  convict  ship  in  rescuing  ve»««i  from  *i»« 
her  from  the  possession  of  the  convicts,  and  of  the  ^^Th^^  of 
mutinous  crew  and  soldiers  on  board  her.  ^w  wd*^- 

dien  on  board 
her. 

Judgment. 
Sir  fftUiam  Scott. — ^The  claim  for  salvage  in  this 
case  rests  on  the  circimistances  which  are  detailed 
in  the  affidavit  of  Sir  Charles  Thomas  Jones,   and 
the  exhibits  annexed  to  it.     He  states,  "that  on 
"  the  11th  day  of  January  last,  whilst  proceeding 
''  with  his  sloop  into  the  roads  of  Santa  Cruz  in 
"  the  island   of   Tenenffe,   he  received  a  letter, 
"  dated  on   the    same    day,   from  John  Duplan 
"  Esquire,  the  British  vice-consul  at  Santa  Cruz, 
"  acquainting  him  that  the  above  convict  ship,  the 
*'  Francis  and  Eliza,  had  arrived  there  on  the  pre- 
**  ceding  day  in  a  state  of  revolt,  and  had  been 
"  put   under    quarantine,     and     requesting     the 
''  appearer's  assistance  to  restore    subordination 
**  and  order  on  board ;  that  in  consequence  of  the 
**  said  letter,   the  appearer,   for  the  purpose   of 
''  affi3rding  the  assistance  required,    ordered  the 
*'  said  sloop   to  come  to  an  anchor,  which  was 
'*  accordingly  done  at  about  a  quarter  of  a  mile 
*'  from  her  ;  and  the  appearer,  having  learnt  that 
''  there  were  no  sick  on  board  the  said  vessel, 

I  2  "  waited 


i 
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The  <<  waited  upon  the   governor  of  Santa   Cruz  to 

AKD  **  solicit  her  liberation  from  quarantine,  in  order 

^'^'  **  that  he  might  render  the  assistance   that  had 


(< 
<( 
(( 


iiffly7ih,i8i6.  **  been  required  of  him  more  speedily  and  effec- 

'*tually;  but  being  unable  to  obtain  the  assent 
of  the  governor  to  such  liberation,  he  resolved 
to  place  his  own  ship  also  under  quarantine ;  and 
having  so  done,  and  brought  his  said  sloop  close 
under  the  stern  of.  the  said  ship,  he  dispatched 
gun  boats  to  row  round  her ;  that  at  day-light 
on  the  following  morning,  the  appearer  having 
•*  received  a  letter  from  William  Harrison  the 
**  master,  containing  a  statement  of  the  circum- 
"  stances  under  which  the  vessel  had  come  to 
Teneriffcy  of  his  being  deprived  of  all  authority, 
of  the  convicts  being  at  liberty,  of  the  mis- 
conduct of  the  people  on  board,  as  well  as  of 
the  soldiers  (who  had  been  sent  to  maintain 
order,  as  is  usual  in  ships  of  that  description), 
in  being  perpetually  drunk,  and  plundering 
and  destroying  the  stores  and  provisions,  and 
the  said  letter  also  requesting  the  appearer's 
''assistance  to  enable  him,  the  said  fVilUam 
Harrison,  to  recover  him  his  command,  he 
immediately  boarded  the  vessel  with  three  of 
his  officers,  and  a  party  of  marines,  when  he 
found  the  ship  in  the  full  possession  of  the 
convicts,  and  every  thing  in  the  greatest  dis- 
order and  confusion ;  that  upon  the  representa- 
tion of  the  master  of  the  violent  and  disorderly 
**  conduct  of  the  chief  mate  and  four  of  the 
seamen,  corroborated  by  Ensign  Steadman  of 
His  Majesty's  46th  regiment,  who  was  in  com- 
mand ot*  the  soldiers  on  board,  as  weU  as  by 

*'  Mr. 
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•*  Mr.  Gerling,  the  first  advocate  to  the  crown  at         The 

Faa  ncu 

*'  New  South  Wales,  and  by  the  other  passengers,         akd 
"  the   appearer    removed    the  said    five   persons       ^"'^■' 


'^  from  the  said  ship  to  his  own  sloop,  and  ordered  JUby7th,]8i6. 
*'  a  court-martial  upon  such  of  the  soldiers  as  had 
*'  been  most  guilty  of  mutinuous  and  unsoldierlike 
''  conduct,    and   which   court-martial  awarded  a 
''  severe    punishment,    which    they    accordingly 
"  underwent ;  that  the  appearer  afterwards  ordered 
"  a  survey  of  the   stores   and  provisions  which 
"  remained  on  board,  and  which  belonged  to  His 
*5  Majesty's    government,    and    having   procured 
'*  wood  from  the  shore  by  the  assistance  of  the 
'*  British  consul,  he  dispatched  the  carpenters  of 
"  the  Harrier  to  put  up  the  bulk-heads,  which  had 
*'  been  broken  down  during  the  said  revolt,  and 
"  to  furnish  other  necessaries,  for  the  purpose  of 
"  confining  the  convicts,  which  they  accordingly 
*'  performed ;  and  the  appearer  having  succeeded 
"  in  restoring  order,  and  in  confining  the  con- 
"  victs,    put  the    master  into   possession,    who 
"  accordingly  resumed  the  command,   by  which 
''means   she  was   shortly  afterwards  enabled  to 
"  prosecute  and  did  prosecute  her  voyage."    This 
is  the  account  given  by  Sir  Charles  Jones,  and  he 
is  fully  borne  out  in  his  statement  by  the  several 
letters  from  the  master  and  others  annexed  to  his 
affidavit.     It  is   upon   these  acts,  in  themselves 
laudable  and  meritorious,  that  the  claim  to  salvage 
is  founded.     Certainly  it  has  been  determined  by 
this  Court,  as  far  as  its  authority  goes,  that  king's 
ships  may  acquire    a   title   to   civil    salvage   by 
assistance  rendered  to  vessels  in  distress,  even 
where    that    distress    does    not    arise  from  the 

1 3  dangers 
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'^  dangers  of  the  sea,  and  where  the  assistance  is 

AMD  not  of  a  maritime  kind ;  but  the  Court  has  not 

^^*^'  been  in  the  habit  of  considering  such  services, 


if«f  7cbti8i6.  unless  they  have  been  very  splendid  and  extra- 
ordinary,  as  entitling  the  parties  to   a   salvage 
reward.     The  case  of  the  Trelawney  (3  Roh.  216. 
and  4  Roh.  223.)  which  has  been  mentioned^  was  one 
of  great  and  extraordinary  merit  and  was  performed 
by  the  crew  of  one  merchant  vessel  towards  another, 
with  which  they  had  no  particular  connection. 
The  Trelawney  was  in  the  complete  possession 
of  insurgent  slaves,   who  had  overpowered  the 
master  and  the  crew^  and  had  obliged  them  to 
quit  the  ship.     To  deliver  the  vessel  out  of  the 
hands  of  such  persons,  was  equivalent  to  deli- 
vering her  out  of  the  hands  of  pirates ;  and  it  was 
but  reasonable  to  consider  the  parties  entitled  to  the 
same  reward  as  if  they  had  in  reality  rescued  the 
property  from  piratical  seizure.   The  salvors  in  that 
case  compelled  the  crew  of  the  Trelawney  to  return 
to  the  performance  of  their  duty,  they  afforded 
them  assistance  in  it,  and  finally  succeeded  in 
quelling  the  mutiny,  and  recovering  possession  of 
the  ship,  after  a  severe  and  heroic  contest,  and 
that  too  with  persons  of  a  very  desperate  descrip- 
tion :  it  is  impossible  therefore  to  state  a  case  of 
greater  merit  than  that  was ;  and  it  was  under  the 
\-ery  peculiar  circumstances  attending  it,  that  the 
Court  thought  itself  justified  in  applying  the  prin- 
ciple of  salvage.     The  case  which  is  now  before 
the  Court,  is  I  think,  of  a  much  slighter  kind ; 
for,   although  the  remote   consequence  of   what 
was  done  by  Captain  Jones  has  been  that  the 
ship  was  ultimately  enabled  to  pursue  her  voyage  ; 

vet 
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yet  it  by  no  meaas  follows,  as  a  necessary  conse-     v^ca^ 
quence  from  that,  that,  he  is  entitled  to  a  sal-        aho 
vage  remuneration.     Whether  any  application  for  __J]L!l_. 


assistance  was  made  to  the  Portuguese  government  Matfia^  isi%* 
does  not  appear,  though  I  cannot  but  think  that 
such  appUcation  must  have  been  made,  and  that 
such  assistance  would,  without  any  long  delay 
have  been  afforded.  If  the  case  had  occurred  in 
this  or  any  other  civilized  country,  the  natural 
resort  would  have  been  to  the  authorities  of  the 
place,  and  not  to  a  ship  of  war  of  the  same  country, 
which  might  happen  to  be  Ijring  in  the  port.  Appli- 
cation was^  however,  made  in  the  present  case,  to 
the  British  vice-consul  at  Santa  Cruz;  and  he, 
it  appears,  requested  Sir  Charles  Jtmes  to  give 
him  assistance.  His  letter  is  by  no  means  im- 
material. He  says,  '' the  crew  are  in  a  state 
*'  of  revolt,  in  want  of  provisions,  and  put  under 
**  quarantine  for  ten  days.  In  this  case  I  beg  you 
**  will  give  me  your  assistance  to  replace  subor- 
"  dination  and  order."  The  vice-consul,  there- 
fore, is  the  principal  in  the  business.  He  it  is 
who,  as  the  representative  of  the  British  govern- 
ment, applies  to  Captain  Jones,  and  it  is  under  his 
authority  and  by  his  directions  that  the  necessary 
operations  are  performed.  The  steps  which  were 
taken  were  certainly  prudent  and  proper  under 
tite  circumstances,  but  they  do  not  appear  to  have 
been  of  a  very  hazardous  description.  Captain 
JotutB  goes  with  a  military  force,  to  which  no  re- 
sistance is  offered,  nor  do  I  suppose  it  was  likely, 
or  indeed  possible,  that  any  effectual  resistance 
could  have  been  made,  for  the  persons  on  board 
the  vessel  appear  to  have  been  in  a  state  of  riot 

1 4  and 
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"^  and  tumult  proceeding  from  drunkenness,  rather 

AND  than    to    have   formed  any    deliberate  plan  for 

^^^^'  running    away  with   the  vessel.     He   takes   out 


-wiv  7th,  1816.  the    persons    who    had    been     most    disorderly, 

and  orders  a  court  martial  upon  such  of  the 
soldiers  as  had  been  more  guilty  than  the 
others  of  mutinous  and  unsoldier-like  conduct. 
He  also  sends  his  carpenters  on  board  to  repair 
the  bulk- heads,  which  had  been  broken  down 
during  the  revolt,  and  having,  by  the  assistance  of 
the  vice-consul,  procured  wood  from  the  shore, 
he  sends  it  on  board.  All  this  is  very  proper  and 
praiseworthy  conduct  on  the  part  of  Captain  JoneSf 
but  not  such  as  will  give  him  a  claim  to  salvage. 
Although  the  consequences  were  certainly  very 
beneficial  to  the  owners,  yet  the  service  was  so 
slight  in  its  immediate  act,  and  so  entirely  unac- 
companied with  personal  danger  or  difficulty  of 
any  kind,  that  I  do  not  think  they  are  called 
upon  to  remunerate  it  in  a  pecuniary  way.  I 
do  not  mean  to  say  that  the  king's  officers  would 
universally  and  in  all  cases  be  excluded  from 
salvage  for  services  rendered  by  them  in  rescuing 
vessels  from  other  than  maritime  dangers,  but 
still  it -is  their  duty  to  render  such  assistance 
without  having  any  such  object  in  view;  and 
unless  they  incur  great  personal  danger  and  use 
very  great  exertions  in  the  performance  of  the 
service,  I  must  hold  that  they  are  not  entitled  to 
a  pecuniary  reward.  I  think  there  was  no  such 
danger  and  no  such  exertion  in  the  present  case. 
It  was  the  suppression  of  riot  and  disorder  on 
board  a  British  ship  in  a  foreign  port,  which  was 
executed  without    danger   and   under  the  super - 

intendance 
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intendance  of  the  civil  authority.     Captain  JoneSy      pii][i*„ 
having  the  command  of  a  vessel  employed  in  the         ^kd 
public  service,  was  called  upon  to  interfere  by  the 


representative   of   the   British   government,   and  M»jf7th,i8i«. 

would  have  been  liable  to  censure  if  he  had  refused 

to  afford  his  assistance.     Suppose  there  should  be 

riot  and  insubordination  on  board  a  foreign  ship 

Ipng  in  the  Thames,  and  a  military  oflScer,  acting 

under  the  authority  of  the  civil  magistrate,  should 

proceed  to  quell  it,  would  that  give  him  a  title  to 

salvage?     I   think  certainly  not.     I  do  not  feel 

myself  justified  in  pronouncing  that  salvage  is  due 

to  Captain  Jones  and  his  crew ;  but  as  the  case  has 

been  properly  brought  before  the  Court,   T  shall 

allow  the  expences. 
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LA  MELANIE,  Lafitte. 

"^^TriI*'     T^^^  ^^  ^^^  ^^^  ^^  ^  vessel  under  French 

A  euim  of  colouTS,  and  laden  with  a  cargo  of  cotton,  which, 

\^j^Ztr^     in  the  prosecution  of  a  voyage  from  New  Orleans 

^y^l^tS^pla  '^   Bourdeaux,    was    captured    on    the    8th    of 

if^^'L  ^^^^*  1813  by  His  Majesty's  ship  Briton,  Sir 

thu  rale  it  liable  Tkomos  Staifies  Commander,  and  brought  to  the 

""*'****'"''     port  of  Plymouth.     A  claim  of  joint  capture  was 

given  on  behalf  of  a  squadron  of  His  Majestjr's 

ships,  which  were  lying  at  anchor  in  the  Basque 

RoadSy  under  the  orders  of  Rear- Admiral  Sir  Harry 

NealCj  and  employed  in  blockading  the  enemy's 

ships  at  the  Isle  of  Aix, 

Judgment. 

Sir  William  Scott. — ^This  is  a  claim  on  the 
part  of  a  British  squadron,  consisting  of  His  Ma- 
jesty's ships  the  VUle  de  Paris^  Warspite,  Rippon, 
Sultan,  and  Rover,  to  share  in  this  French  vessd 
and  cargo,  which  was  taken,  on  the  8th  of  Septem" 
her  1813,  by  His  Majesty's  frigate  Briton,  under 
the  command  of  Sir  Thomas  Staines.  The  case  on  the 
part  of  the  actual  captor  is  stated  pretty  much  to 
the  following  effect:  That  the  Briton  was  upon  her 
station,  off  Bonrdeaux,  on  the  8th  of  September  at 
about  half-past  ten  o'clock  a.m..  Cordovan  light- 
house bearing  about  E.S.E.  five  leagues,  when  a 
strange  sail  was  discovered  in  the  north-west  quar- 
ter, steering  for  Bourdeaux;  that  the  Briton  made 
sail  in  chace,  when  such  vessel  hauled  her  wind  and 
also  made  all  sail,  the  wind  N.  W.,  and  between 
two  and  three  o'clock  the  Briton  made  the  IsU  of 
Oleron,  and  soon  afterwards  saw  the  mast-heads  of 

the 
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the  ships  of  his  Majesty's  squadron  off  Basque 
Roadsy  over  the  island,  at  anchor  ;  and  about  five 
o'clock  the  Briton  made  her  distinguishing  signal  to 
the  admiral,  the  Briton  being  at  such  time  between 
the  chace  and  the  shore,  and  after  firing  several  gun» 
9JL  her  came  up  and  captured  her  about  seven 
o'clock  in  the  evening,  the  fleet  still  continuing 
at  anchor.  This  is  the  statement  on  the  part  of  the 
Briton^  and  it  is  likewise  admitted  by  Sir  Tkomas 
Stmnes  in  his  answers^  that  '^  he  believes  the  cap- 
"  tore  may  have  been  observed  from  the  squadron." 
The  case  on  the  part  of  the  squadron  does  not  dif- 
fer very  materially  from  that  which  has  just  been 
stated.  Their  allegation  pleads  ' '  that  His  Majesty's 
"  ships  Ville  de  Paris y  Warspite,  Sultan yRippon^  and 
"  Rover y  composing  a  squadron  under  the  orders 
"  of  Rear-Admiral  Sir  Harry  Neale^  Bart,  being  at 
''  anchor  in  the  Basque  Roads  on  the  8th  day  of 
**  September  last,  and  employed  in  blockading  the 
"  enemy's  ships  in  the  Isle  d'  Jix,  about  three 
"  o'dodc  p.  M.  of  the  said  day^  two  strange  sail 
were  observed  from  the  said  squadron  in  the 
offing,  one  of  which  was  clearly  discerned  to  be  a 
frigate  with  a  signal  flying  at  her  mast-head,  and 
'*  the  other  sailing  free,  and  standing  in  for  the  land ; 
"  that  the  latter  vessel  was  shortly  afterwards  per- 
''  ceived  by  those  on  board  the  squadron,  to  ha,ul 
"  close  upon  a  wind^  and  to  use  every  endeavour 
"  to  make  her  escape  from  the  frigate  ;  that  the 
"  «a|d  frigate  thereupon  hauled  down  the  said  sig-> 
ml,  and  made  all  possible  sail  in  chace  of  the 
said  strange  vessel ;  that  at  forty-seven  minutes 
past  four  of  the  same  day,  the  said  frigate  being 
off  the  Chasseron  lighthouse,  made  her  number 
*'  to  the  admiral  of  the  said  squadron,  and  was 

''found 
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LAikii^im.    **/^^^  to  be  His  Majesty's  ship  Briton^  Sir  T%o- 
**  mas  Staines  knight   commander;    that  shortly 

"^"^/jf'^  "  afterwards  the  Briton  made  a  signal  to  the  ad- 
''  miral  that  the  chace  was  an  enemy  ;  that  the  said 
''  vessel  still  continued  her  endeavours  to  escape, 
'*  and  kept  all  sail  making  for  the  land,  hut  was 
*'  prevented  from  hearing  up  for  Rochelle  or  Aix 
"  Roads,  the  nearest  ports  for  escape ,  hy  the  post- 
'^  tion  of  the  said  squadron;  that  the  Briton^  con- 
''  tinuing  in  chace  of  the  said  vessel,  about 
**  twenty-five  minutes  past  five  o'clock  of  the 
'*  said  day,  was  observed  to  fire  several  guns 
*'  at  her ;  that  at  thirty-five  minutes  past  six 
"  o'clock,  the  said  vessel  being  at  the  entrance  of 
•'  the  Basque  Roads y  the  outer  anchorage  of  the 
"  said  squadron,  the  Briton  came  up  with  her, 
' '  when  she  was  surrendered  to  and  was  taken  pos- 
*'  session  of  by  the  Briton,  in  sight  of  the  whole 
"  of  the  said  squadron,  and  proved  to  be  the 
"  French  schooner,  La  Melanie,  Lajitte  m^LSter,  the 
''  vessel  proceeded  against  in  this  in  cause;  and 
"  that  from  three  o'clock  of  the  said  day  until  the 
"  time  of  the  capture  of  the  said  prize  by  the 
''  Briton  as  aforesaid,  the  vessels  composing  the 
''  said  squadron  were  in  sight  of  hoth  the  said 
**  vessels,  and  were  so  observed  to  be  by  those  on 
''  board  the  same  ;  and  that  from  the  time  of  the 
''  Briton^ s  making  the  signal  that  the  chace  was 
*'  an  enemy  as  aforesaid  to  the  time  of  capture^ 
'^  any  one  or  all  of  the  vessels  composing  the  said 
''  squadron  could  and  would  have  joined  in  the  chace^ 
'^  and  have  rendered  any  other  actual  assistance, 
'*  had  it  heen  necessary." 

The  claim  of  the  squadron  therefore  is  put  upon 
two   distinct  grounds,  on  the  fact  of  sight,  and 

on 
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on  the  power  and  inclination  to  have  joined  in  ^^  %J^^ 

the  chace,  had  any  assistance  been  at  all  neces-  

saiy.  There  can  be  no  doubt  that  sight  alone  '^^l!^^' 
is,  between  king's  ships,  generally  sufficient  to 
establish  a  claim  of  joint-capture.  By  sight,  I 
understand  the  being  seen  by  the  prize  as  well  as 
by  the  captor,  and  thereby  causing  intimidation 
to  the  enemy  and  encouragement  to  the  friend. 
I  am  not  aware  that  one  of  these  will  do  with- 
out the  other ;  but  sight,  even  if  proved  in  the 
fullest  and  most  satisfactory  manner,  does  not 
universally  give  a  right  to  share.  The  presump- 
tion arising  from  it,  like  all  other  presump- 
tions, may  be  rebutted  or  evicted  by  adverse 
circumstances  ;  ships,  for  instance,  which  are  Ipng 
in  a  harbour  under  circumstances  which  render  it 
physically  impossible  for  them  to  get  out,  cannot 
be  permitted  to  share  merely  because  they  hap- 
pen to  be  in  sight  when  a  capture  is  effiscted. 
Where  there  is  no  such  physical  impossibility, 
where  ships  are  at  sea  and  have  it  in  their  power 
to  render  assistance,  still,  if  they  are  unconscious  of 
what  is  going  on,  and  are  pursuing  a  different  course 
in  complete  ignorance  of  the  transaction,  they 
have  no  more  right  to  share  than  if  they  had  been 
in  the  opposite  quarter  of  the  globe.  In  such 
circumstances  they  can  occasion  no  terror  to  the 

• 

enemy,  nor  afford  any  encouragement  to  the 
friend,  and  therefore  they  are  justly  deemed  not 
entitled  to  a  share  of  the  benefit.  It  would  not  be 
difficult  to  put  other  cases  of  the  same  kind ;  one 
oocnrred  in  this  Court  in  the  year  1746,  (the 
Margaret,  Martyn,)  In  that  case  there  were  three 
ships  asserting  an  interest,  one  of  which  (the  Queen 

of 
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of  Hungary)  was  present  at  the  time  of  capture, 
but  performed  no  service.  Another  (the  TYial) 
was  in  sight,  but  at  a  very  considerable  distance 
from  the  scene  of  action,  and  likewise  perfonned 
no  service.  The  third  ship  (the  Terrible)  engaged 
the  enemy  for  three  hours,  and  effected  the  capture. 
Sir  Henry  Penrice,  who  was  at  that  time  judge  of 
the  admiralty,  awarded  three-fourths  of  the  prize 
to  the  Terrible^  one-fourth  to  the  Queen  of  Hun- 
gory,  and  nothing  to  the  other  ship,  which  per- 
formed no  service,  and  was  at  a  great  distance, 
although  within  sight. 

Where  the  claim  is  founded  on  the  fact  of  sight  by 
vessels  lying  in  a  harbour,  there  must,  I  think,  be 
some  such  limit  as  this  assigned  to  their  clidm ; 
namely,  that  they  must  be  in  sight  at  the  time  when 
the  capture  is  consuinmated ;  otherwise  cases  of  the 
greatest  hardship  on  the  actual  captor  might  fre- 
quently occur.  Suppose,  for  instance,  the  case  of  a 
prize  chased  all  the  way  up  the  channel ;  would  it 
not  be  monstrous  to  say  that  all  the  ships  in  all  the 
different  harbours  which  they  passed,  and  which 
happened  to  see  a  part  of  the  chace,  should  be 
entitled  to  share  with  the  actual  captor  ?  TTie 
utmost  that  can  be  admitted  is,  that  those  ships 
alone  which  witnessed  the  last  act  of  the  chace, 
— the  consummation  of  the  capture,  should  have 
a  share  of  the  prize. 

It  becomes  necessary,  therefore,  to  see  what  was 
the  degree  of  sight  in  this  case;  how  far  it  is 
proved  at  the  time  of  capture.  The  account  which 
Sir  Harry  Neale,  who  was  the  Commander  of 
the  squadron,  gives,  is  this,  that  ''he  saw  and 
''  observed  the  two  vessels  in  the  offing  fttfrn 


HIGH  COURT  OF  ADMIRALTY. 


127 


Cf 
€1 
Cf 
CC 

«« 
if 
CC 
«C 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 
CC 

<c 

CC 
CC 
CC 
CC 
CI 
CC 


the  deck  of  the  Ville  de  PariSy  one  of  which 
he  clearly  discerned  to  be  a  frigate,  with  a 
signal  flying  at  her  mast  head ;  and  the  other 
(which  was  a  smaller  vessel)  to  be  sailing  free, 
and  standing  in  for  the  land  towards  the 
north-west  part  of  the  Isle  of  Oleron,  the  wind 
being  abont  N.  N.  W.  by  compass ;  that  the 
said  signal  on  board  the  frigate  conld  not  be 
distinctly  made  ont,  but  it  was  soon  after- 
wards found  to  be  a  signal  made  to  the  other 
strange  sail ;  for  the  latter  vessel  was  soon  after- 
wards perceived  by  the  deponent  and  others  on 
board  the  Ville  de  Paris  to  haul  close  upon  a 
wind,  and  to  use  every  endeavour  to  make  her 
escape  from  the  frigate  ;  and  thereupon  the  said 
frigate  was  also  seen  to  haul  down  the  aforesaid 
signal,  and  to  make  all  possible  sail  in  chace  of 
the  said  strange  vessel  ;  that  about  47  minutes 
past  four  of  the  same  day,  the  said  frigate 
being  off  the  Chasseron  lighthouse,  made  her 
number  to  the  deponent  as  the  admiral  of  the 
said  squadron  of  His  Majesty's  ships,  which  the 
deponent  also  saw ;  and  thereby  she  was  found 
lo  be  His  Majesty's  frigate  Briton ;  and  shortly 
afterwards,  she  made  a  signal  to  the  deponent,  as 
the  admiral  aforesaid,  that  the  chase  was  an 
enemy,  which  said  signal  he  also  saw  ;  and  that 
the  said  vessel  still  continued  her  endeavours  to 
escape,  and  kept  all  sail,  making  for  the  land 
towards  the  Islede  Rhi,  and  then  tacking  to  get  off 
the  land,  as  if  for  the  purpose  of  working  round 
the  north-west  port,  to  get  into  the  Periuis 
Breton  ;  for  she  was  prevented  from  bearing 
for  Rochelle  or  Aix  Roads  (the  nearest  ports  for 

"  her 
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"">•  **  her  escape)  by  the  position  of  the  said  frigate 
"^"''  •*  Briton,  she  being  between  the  said  strange  sail 
jbM  18th,  ««  and  those  two  ports  ;  and  if  the  said  frigate  had 
"  not  been  in  that  situation,  the  said  strange  sail 
•'  could  not  have  made  for  Rochelle  or  Aix  Roads, 
"  without  imminent  danger  of  being  captured  by 
"  the  ships  of  the  said  squadron,  or  their  boats: 
**  And  he  further  says,  that  having  continued  to 
•'  watch  the  said  frigate  and  her  chace,  he  observed 
"  the  said  frigate  to  fire  several  guns  at  her,  at 
*•  about  five  o'clock  of  the  said  day,  or  a  few 
''  minutes  after  that  time,  at  which  time  the 
''  Briton  was  from  about  12  to  14  miles  distant 
**  from  the  said  squadron ;  for  he  could  only  see 
**  the  barricade  of  her  quarter-deck  rising  from 
'*  thef  water/'  Now  this  is  a  very  indistinct  view 
ofthe^rtton,  even  at  that  time;  and,  as  to  the 
prize,  the  view  must  have  been  still  more  indis- 
tinct, for  it  was  a  small  loaded  vessel,  and  of 
course  much  lower  in  the  water  than  the  BriHsk 
frigate  :  I  think  I  have  scarcely  met  with  a  more 
indistinct  account  of  sight  in  any  case  that  has 
here  been  brought  to  my  notice. 

Let  us  now  look  to  the  account  given  by  the 

witnesses    produced    from    on  board  the    prize. 

The   principal  witness,  Lafitte,   who  was  master 

of  the   captured  vessel,   says,  **  there  were  not 

any  other  ships  in   sight  at   the  time   of  the 

capture,    other    than    parts   of   the    masts  of 

**  vessels  at  a  great  distance  being  visible,  and 

**  which  he  believes  were  the  masts  of  the  ships 

"  and  vessels   composing  a    British  squadron  at 

'*  anchor  in  Basque  Roads  on  the  coast  of  France, 

**  but  which  in  no  wise  contributed  to  the  capture." 

It 
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It  appears  then  that  he  only  saw  parts  of  tlie 
masts  of  some  vessels  at  a  great  distance,  which 
at  the  time  of  his  examination  he  understood  to     '^^}^^* 

IN  1 6. 

have  belonged  to  the  British  squadron,  but  of 
which,  having  just  come  from  New  Orleans,  he 
could  have  known  nothing  at  the  time  of  the  cap* 
tore.  On  the  question  of  sight,  therefore,  it  is  im- 
possible to  say  that  this  is  not  an  extreme  case  :  I 
think  I  do  not  go  too  far  in  describing  it  as  a  case 
of  vision,  as  indistinct  and  distant  as  any  I  ever  re- 
member to  have  been  brought  %  to  the  notice  of  the 
CSourt.  It  appears  to  me  that  it  would  be  carrying 
the  principle  farther  than  it  has  been  carried  by  any 
former  decision,  if,  upon  proof  so  indistinct  as  the 
present,  I  were  to  pronounce  for  the  interest  of  the 
squadron.  The  Court  will  entertain  the  ancient  prin- 
dple,  but  it  will  not  extend  it :  it  has  already  gone 
great  lengths,  and  is  not  at  alllnclined  to  go  beyond 
what  has  already  been  done,  nor  to  carry  the  legal  in- 
terpretation one  step  farther.  If  I  were  to  pronounce 
for  the  claim  of  joint-capture,  I  should  be  acting 
in  direct  opposition  to  the  case  which  has  been 
cited  (the  Margaret  Martyn) .  The  Briton  was  not 
only  the  prime  mover,  but  the  sole  mover  in  the  busi- 
aess,  for  it  is  not  even  pretended  that  the  squadron 
made  the  slightest  movement  or  exertion.  It  was  by 
the  act  of  the  Briton  only,  that  the  prize  was  brought 
within  sightof  the  other  shipsof  the  squadron,  which 
were  placed  in  a  situation  and  under  circumstances 
which  rendered  it  almost  morally  impossible  that 
they  should  be  able  to  lend  their  assistance .  They 
were  employed  in  a  blockade  service,  of  the  closest 
and  strictest  kind,  for  the  purpose  of  watching 
vessels  which  were  earnestly  seeking  an  opportunity 

VOL.    II.  K  to 
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'^^         to   escape.      They    were  centinels  on  their  po8t 

La  Mklavik.  . 

. watching   over   prisoners   anxious   to  run   away. 

June  i«th,  Blockading  ships,  it  is  true,  are  at  liberty  to  take  a 
prize  if  it  comes  in  their  way,  but  they  are  not  to 
chase  to  a  distance,  for  that  would,  in  effect,  be  a 
desertion  of  the  duty  imposed  upon  them,  and 
would  amount  to  a  breaking  up  of  the  blockade. 
It  is  not  usual  for  more  ships  to  be  employed  in 
maintaining  a  blockade  than  are  absolutely  neces- 
sary for  that  purpose.  How  many  ships  were  ac- 
tually blockaded  in  the  present  instance  does  not 
exactly  appear,  but  there  seems  reason  to  believe 
that  they  were  at  least  equal  in  number  to  the 
blockading  fleet.  It  could,  therefore,  be  hardly 
consistent  with  prudence  to  detach  any  portion  of 
their  force  in  pursuit  of  any  other  object.  Here 
is  another  circumstance  also  very  deserving  of 
consideration.  The  different  vessels  of  the  squad- 
ron had  their  sails  furled,  and  were  at  anchor, 
with  the  wind  blowing  strong  into  the  bay,  at  the 
bottom  of  which  they  were  lying.  Indeed  it  seems 
admitted  by  Sir  Harry  Neale  to  have  been  very 
doubtful  whether  any  one  ship  of  the  squadron 
could  have  come  up  with  the  prize,  if  it  had  not 
been  for  the  position  taken  by  the  Briton,  He 
says  *'  it  is  a  matter  of  doubt  in  his  mind  whether 
'*  any  ship  of  the  said  squadron  could  have' come 
"  up  with  the  said  prize  if,  as  soon  as  she  could 
"  see  the  said  squadron,  she  had  proceeded  for 
*'  the  river  Gironde,  or  for  the  Pertuis  Breton  in 
y  particular,  and  the  said  frigate  Briton  had  not 
*'  been  where  she  was." 

Taking  all  these  circumstances  into  considera- 
tion, that  the  chace  was  commenced  by  the  Briton 

only; 


HIGH  COURT  OF  ADAORALTY.  131 

only  ;  that  the  prize  would  never  have  been  seen   ^^  b21*4k« 

by  the  squadron  if  it  had  not  been  for  the  acts  of  

the  Briton ;  that  the  squadron  was  engaged  in  a  ^'"^Qie*^' 
blockade  of  the  strictest  kind^  which  rendered  it 
imperative  on  them  not  to  desert  their  post ;  that 
they  were  lying  at  anchor,  with  their  sails  furled, 
in  the  bottom  of  a  bay,  into  which  the  wind  was 
blowing  strong,  I  think  I  should  be  going  farther 
than  former  cases  would  justify  me  in  doing,  if  I 
were  to  pronounce  for  the  interest  of  the  squadron, 
and  therefore  I  shall  decide  in  favour  of  the  ex- 
clusive claim  of  the  Briton, 
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BALTIMORE,  Bakbr. 

^*^"^i7.^^'^'  THIS  was  the  case  of  an  American  vessel,  laden 
Part  of  a  ship*.  with  a  caTgo  of  various  merchandize,  which, 
^nT^r  i^  t^^  prosecution  of  a  voyage  from  Liverpool 
found  in  distrwi  ^q  i]^q  pQj^  of  Baltimore  in  America,  met  with  very 

and  bnnging  her  *  ^ 

into  port,  have  tempcstuous  wcathcr,    and  suffered   considerable 

claim  to  the  damage.     On  the  4th  of  March  she  fell  in  with 

tr^JryJ.^'  His  Majcsty's  post  office  packet  Rapid,  at  which 

tion.  ThoM  tjjne  she  was  very  leaky,  havine;  four  feet  water  in 

who  remained  '^  ''  ^    , 

in  their  own  her  hold,  onc  of  her  pumps  split,  and  the  other 
roldyto^o^ara  choakcd,  her  fore  and  main  top  masts,  and  also 
JJ'^j^"^^^    the  head  of  her  foremast  gone,  and  her  ensign  union 

down  as  a  signal  of  distress.  Nine  of  the  men 
on  board  were  from  sickness  unable  to  perform 
their  duty,  and  the  rest  of  the  crew  were  in  a  state 
of  great  exhaustion.  Under  these  circumstances 
the  American  master  and  his  men  were  at  their 
own  earnest  solicitation  taken  on  board  the 
Rapid;  and  he  then  signed  a  certificate  of  the 
absolute  abandonment  of  his  ship  and  cargo  to 
Captain  Steriker,  the  commander  of  the  packet, 
who  immediately  inquired  of  his  officers  and  crew, 
whether  they  were  inclined  to  volunteer  their  ser- 
vices, and  endeavour  to  save  the  vessel  and  cargo. 
With  the  exception  of  one  man,  they  all  expressed 
their  readiness  for  the  service,  and  Herron  the 
mate,  and  ten  of  the  packet's  crew  were  sent  on 
board  the  Baltimore,  taking  with  them  a  supply  of 
the  necessary  articles  for  the  use  of  the  vesseL 
Previous  to  quitting  the  packet,  herron  signed  an 

agree- 
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agreement  that  all  the  emoluments  arising  from  the         The 

service  of  saving  the  ship  and  cargo,  should  be 

applied  for  the  general  benefit  of  the  crew  of  the  P^ruary  2Qth, 
Rapid.  On  the  10th  of  March^  the  salvors  suc- 
ceeded in  bringing  the  Baltimore  and  her  cargo 
safe  into  Falmouth;  and  proceedings  were  soon 
afterwards  instituted  in  the  Admiralty  Court. 
The  question  was,  how  much  should  be  awarded 
for  salvage;  and,  secondly,  to  whom,  and  in 
what  proportion  the  sum  so  awarded  should  be 
distributed. 

On  behalf  of  Herron,  and  the  men  who  accom- 
panied  him  on  board  the  Baltimore,  Arnold  insisted^ 
that  a  very  large  remuneration  was  due  for  the 
difficult  and  dangerous  service  that  had  been  per- 
formed, and  that  the  ship  and  cargo  having 
been  preserved  by  their  exerlions  exclusively,  they 
were  exclusively  entitled  to  the  reward.  That 
the  certificate  signed  by  the  mate,  admitting  the 
right  of  the  captain  of  the  Rapid  and  the  rest  of 
the  crew  who  remained  on  board  that  ship  to  par- 
ticipate in  the  salvage,  ought  not  to  be  enforced 
against  him^  as  having  been  obtained  hastily  and 
without  examination  on  his  part  during  the  bustle 
and  confusion  that  necessarily  took  place,  whilst 
they  were  removing  from  one  ship  to  the  other. 
That,  at  all  events,  the  agreement  would  be  bind- 
ing on  himself  only^  and  could  not  in  any  degree 
affect  the  interests  of  the  other  acting  salvors. 

For  the  Captain,  and  the  part  of  the  crew  who 
remained  on  board  the  packet,  the  King^s  Advo- 
cate and  Lushington  contended,  that  he  was  the 
dux  facti,  the  author  and  conductor  of  the  enter- 

K  3  prize, 


134  CASES  DETERMINED  IN  THE 

T>»        prize,  and  that  he  was  therefore  to  he  considered 

the  principal  salvor.     That  in  consequence  of  the 

iv6mif|f«8M,  absence  of  those  who  were  permitted  to  go  on 

board  the  Baltimore^  the  remainder  of  the  crew 
had  a  double  duty  to  perform  on  board  their  own 
ship,  and  double  labour  to  undergo.  That  as 
all  were  equally  ready  to  perform  the  service, 
all  ought  in  justice  to  share  equally  in  the  profits 
arising  from  it.  That  it  was  unusual  to  make  a 
distinction  between  those  who  went  on  board 
another  ship  for  the  sake  of  preserving  it,  and  those 
who  enabled  them  to  do  so  by  remaining  to  per- 
form the  whole  of  the  duty  on  board  their  own 
ship.  That  the  same  principle  prevailed  in  the 
Prize  Court,  in  which  it  is  held^  that  a  ship,  coming 
in  sight  only  at  the  moment  of  surrender,  has  a 
right  to  share  equally  in  the  prize  with  the  actual 
captor,  who  has,  perhaps,  sustained  a  long  and 
severe  engagement  with  the  enemy. 

The  owners  of  the  packet  also  put  in  their 
claim  to  share  in  the  salvage,  on  the  ground  that 
the  safety  of  their  vessel  was  endangered  by  the 
weakening  of  their  crew,  and  that  they  must  have 
become  responsible  for  a  very  large  sum  of  money, 
283,069  dollars,  which  were  on  board  the  packet 
on  freight,  had  any  loss  occurred  in  consequence  of 
the  assistance  rendered  to  the  Baltimore.  They 
likewise  claimed  the  value  of  the  sails  and  stores 
supplied  from  their  packet. 

For  the  owners  of  the  Baltimore^  Adams  contended, 
that  although  a  salvage  was  certainly  due  for  the  ser- 
vice which  had  been  performed,  the  amount  of  it 
ought  not  to  be  very  considerable,  as  no  great  risque 

of 
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of  life  had  been  incurred.     That,  in  consequence  of    ^^  Jj^^^^^ 
the  dispute   amongst   the   salvors,   the  American 


owners  had  been  improperly  put  to  an  additional  ^«'"*«^'y^«8/A, 
expence.  That  an  intervention,  not  only  novel 
but  reprehensible,  had  been  made  by  the  owners 
of  the  packet,  and  an  additionail  proctor  and 
coimsel  employed  unnecessarily,  on  their  behalf. 
He  therefore  submitted,  that  the  Court,  in  set- 
tling the  quantum  of  salvage,  ought  to  take  into  its 
consideration  the  additional  expences  which  had 
been  saddled  on  the  owners. 

Judgment. 
Sir  fVilliam  Scott. — ^This  is  a  case  of  very  con- 
siderable merit  on  the  part  of  the  salvors^ 
who  found  the  vessel  in  a  disastrous  and  dis- 
mantled state  in  the  Bay  of  Biscay.  Part  of  her 
crew,  it  appears,  had  suflfered  so  severely  from 
illness  and  fatigue,  that  they  were  unable  to  per- 
form their  duty  on  board  her:  Others  of  them 
were  unwilling  to  do  their  duty,  and  all  of  them 
were  willing  enough  to  escape  from  her.  The 
case,  therefore,  approaches  as  nearly  as  possible 
to  one  of  absolute  derelict,  for  although  the  crew 
had  not  actually  abandoned  the  vessel,  they  had 
every  desire  to  do  so,  and  seized  with  eagerness 
the  very  first  opportunity  that  oflfered  itself  for 
that  purpose.  When  His  Majesty's  packet  came 
up,  the  master  of  the  vessel  represented  the  state 
of  his  ship,  and  requested  that  himself  and  his 
men  should  be  taken  on  board  the  packet,  which 
was  accordingly  done.  In  the  act  on  petition 
which  has  been  given  in  on  the  part  of  the  owners, 
some  sort  of  charge,  though  not  of  a  very  definite 

K  4  kind 


130  CASES  DETERMINED  IN  THE 

The         kind,  is  made  aeainst  the  salvors,  as  if  thev  had  un- 
duly  constrained  the  master  and  crew  to  desert  their 


Fd^rwry  S8tb,  ship,  hut  thcrc  is  no  evidence  whatever  in  support 

of  the  charge,  and  it  has  therefore  been  very  pro- 
perly abandoned  by  the  counsel  in  their  argu* 
ment.  It  cannot  be  denied  that  there  was  a  good 
deal  of  merit  in  the  manner  of  bringing  the  vessel 
safely  into  port.  It  appears  that,  on  the  suggestion 
of  the  commander  of  the  packet,  the  attempt  to 
save  this  vessel  was  undertaken.  He  called  upon 
his  men  to  volunteer  their  services  for  this  pur- 
pose, and  with  the  exception  of  one  man,  (who  of 
course  cannot  be  considered  as  a  salvor),  they 
were  all  willing  to  make  the  attempt.  Now, 
looking  to  the  condition  in  which  this  ship  was 
when  she  was  met  with  by  the  king's  packet, 
looking  to  the  measures  which  were  so  promptly 
and  so  successfully  made  use  of  for  her  preservation, 
and  looking  also  at  the  danger  that  must  have  been 
incurred,  (for  it  is  impossible  that  a  voyage  from 
the  Bay  of  Biscay  to  Falmouth  at  this  season  of  the 
year,  and  with  a  vessel  in  the  state  in  which  this 
vessel  was,  could  have  been  unaccompanied  with 
danger),  it  appears  to  me  that  I  do  not  overstep 
the  bounds  of  equity  when  I  award  the  sum  of 
£800  for  salvage. 

The  next  question  is  amongst  whom,  and  in 
what  proportion,  this  sum  shall  be  divided.  There 
can  be  no  doubt  whatever,  that  the  claim  of  the 
captain  of  the  Rapid  is  well  foimded,  for  he  is  the 
life  and  soul  of  the  whole  business.  His  right  to 
reward  is  indisputable,  and  I  shall  give  him  the 
sum  of  £100,  to  which  I  think  he  is  fiilly  intitled, 
as  a  sort  of  flag  eighth.  With  respect  to  the  con- 
test 
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test  which  exists  between  those  who  went  on  board     „   ^* 
the  Ballimorey  and  became  the  immediate  instni-  . . 


ments  of  preserving  her,  and  those  who  remained  on  ''^'*"]?]'  *®*^ 
board  their  own  ship,  I  confess  I  can  see  no  suf- 
ficient ground  for  making  a  distinction   between 
them,  and  consider  it  but  fair  to  hold  that  they  are 
all  equally  entitled  to  be  rewarded.    All  of  them,  it 
is  true,  did  not  go  on  board  the  Ballimorey  but  they 
were  all  (with  one  exception)  ready  to  do  so,  and  a 
selection  of  part  of  them  became  necessary,  which 
was  accordingly  made,  and  I  have  no  doubt  pro- 
perly  made,  by  their  commander.     As  all  of  them 
concurred   in  their  readiness  to  go,  they  are  ail 
equally    deserving    of  reward ;    and   this  indeed 
seems  to  have  been  the  instinctive  opinion  of  the 
men  themselves,  for   an  agreement  was   entered 
into  by  them  to  that  effect.     It  is  said,  however, 
that  this  agreement  would  be  binding  only  on  the 
individual  who  signed  it,  and  on  no  one  else ;  but 
surely  the  effect  of  it  would  by  no  means  be  con- 
fined to  him.     For  though  he  is  but  mate  of  the 
packet^  he,  in  point  of  fact,  becomes  master  of  the 
Baltimm'e,  and  in   that  character  his   act  would 
(for  a  purpose  of  this  sort  at  least)  be  binding 
upon  all  those  whom  he  took  under  his  command. 
I  cannot  permit  it  to  be  averred,  that  he  signed 
this  paper  without  having  any  knowledge  of  its 
contents ;  at  the  same  time,  it  must  be  admitted 
that  he  is  entitled  to   a  considerable  reward  for 
the  services  he  performed,  and  I  shall,  therefore, 
give  him  the  sum  of  £80.     The  rest  I  shall  dis- 
tribute equally  amongst  the  crew  of  the  packet, 
with  the  exception  of  the  man  who  refused  his 
services ;  and  his  share,  under  the  circumstances, 

ought 
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balI^om     o^ght  to  be  given  to  the  carpenter,  in  addition 

to  his  own  share.     With  respect  to  the  claim  of 

F^nj^^MA.  the  owners  of  the    packet,    they    are  certainly 

entitled  to  receive  the  value  of  the  sails  and 
stores  which  were  supplied  from  their  vessel, 
and  also  the  amount  of  any  other  loss  or  expence 
which  they  may  have  fairly  incurred ;  but  I  can- 
not approve  of  their  coming  here  and  employing 
a  separate  proctor,  and  by  so  doing,  putting  the 
owners  to  an  additional  and  unnecessary  expence. 
They  might,  with  the  same  effect,  and  in  a  manner 
equally  beneficial  to  their  own  interests,  and  cer- 
tainly less  injmious  to  that  of  others,  have  stated 
their  demands  in  an  affidavit,  without  writing  to 
the  act  as  they  have  done,  and  therefore  it  is  some- 
what hard  to  hold  the  owners  of  the  American  ship 
responsible  for  the  expence  incurred  by  their  pro- 
ceedings in  this  suit.  I  desire  the  costs  may  be 
'     strictly  taxed. 

The   value   of  the  property  saved  was   about 
£1,900. 


\ 

/ 
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HERO,   Howard. 

•J^HIS  was  a  cause  of  bottomree,  brought  by  Mr.     March  4cii, 
Adonis  Coates  of  lAverpool,   the  holder  of  an  s«mbJe  thi*  th« 
instrument,   purporting  to  be   an  hypothecation  agent  of  the 
bond*  for  £900,  with  maritime  interest  after  the  ^^drlL^ 
rate  of  £10  per  cent,  against  the  ship,  cargo,  and  ^^^l^ 
freight  and  also  against  Messrs.  Donald  and  Son,  bywtyofsecn- 

the  owners.  JuDG-  mAdebykim. 


J   •  The  following  ia  a  copy  of  the  bond : — 

Know  all  men  by  these  presents,  that  I,  Andrew  Howard,  master 
of  the  ship  or  vessel  called  the  Hero,  of  Saint  John's  New  Brunswick, 
«i  present  in  this  port  of  Liverpool,  in  the  county  of  Lancaster,  in 
that  part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  England,  am  held  and  firmly  bound  to  Adonis  Coates  of 
Liverpool  aforesaid,  merchant,  in'  the  penal  sum  of  one  thousand 
nine  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  Adonis  Coates,  or  his  certain  attorney,  executors, 
administrators,  or  assigns;  for  which  payment  well  and  truly  to 
be  made,  I  bind  myself  my  heirs,  executors,  and  administrators, 
and  every  of  them,  and  also  the  hull,  tackle,  and  appurtenances 
of  the  said  ship,  and  the  cargo  now  laden  on  board  thereof,  together 
with  the  freight  for  the  same  as  hereinafter  mentioned.  Sealed 
with  my  seal:  Dated  this  twenty-seventh  day  of  October  one 
thousand  eight  hundred  and  fifteen. 

Whereas  the  said  ship  Hero  hath  lately  arrived  in  the  port  of 
Liverpool,  from  the  port  of  Saint  Andrew's,  New  Brunswick,  and 
the  said  ship  has  been  consigned,  by  the  owner  thereof,  to  the  said 
Adonis  Coates,  and  the  said  ship  being  in  want  of  some  repairs  and 
of  several  articles  to  enable  her  to  proceed  on  the  voyage  to  Saint 
John's  aforesaid,  and  back  to  the  port  of  Liverpool  aforesaid,  and 
the  said  master  being  also  in  want  of  money  to  defray  the  neces- 
sary  disbursements  and  expences  of  the  said  ship  in  Liverpool, 

hath 
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,P«  Judgment. 

Hxao. 

.  Sir  William  Scott, — This  is  a  demand  made  by 


March  uh,     the  holder  of  a  bottomree  bond,  granted  to  Mr. 
Adonis  Coates  by  the  master  of  the  ship  HerOy  be- 
longing to  New  Providence  in  America.     It  is  un- 
necessary for  me  to  say  that  bonds  of  this  descrip- 
tion, 


hath  applied  to  the  said  Adonis  Coates  to  lend  and  advance  to 
him  a  sufficient  sum  of  money  for  those  purposes :  And  whereas 
the  said  Adonis  Coates  hath  consented  to  lend  and  advance  the  said 
money  on  security  of  the  hull,  cargo,  and  freight,  and  the  said 
Andrew  Howard  hath  accordingly  taken  up,  upon  the  adventure  of 
the  said  ship  or  vessel,  the  sum  of  nine  hundred  pounds  of  lawful 
sterling  money  of  Great  Britain,  and  which  said  sum  of  money 
the  said  Adonis  Coates  lent  and  supplied  to  the  said  master,  at 
the  rate  of  ten  pounds  per  cent,  on  the  said  sum  of  nine  hundred 
pounds,  during  the  said  voyage,  and  has  consented  and  agreed  to 
stand  and  bear  the  hazard  and  adventure  thereof  on  the  hull, 
tackle,  apparel,  and  furniture  of  the  said  ship  or  vessel  daring 
the  said  voyage,  so  as  the  same  do  not  exceed  the  term  of  six 
calendar  months  (to  be  computed  from  the  date  thereof) :  Now 
therefore  ^now  ye,  that  I,  the  said  Andrew  Howard,  do  by  these 
presents,  for  myself,  my  executors  and  ad,mini8trators,  covenant 
and  agree  to  and  with  the  said  Adonis  Coates,  his  executors, 
administrators,  and  assigns,  that  the  said  ship  or  vessel  shall  and 
will  with  all  convenient  speed  set  sail  and  depart  from  Liverpod 
aforesaid,  and  shall,  as  directly  as  wind  and  weather  will  permit^ 
proceed  to  St.  John's  and  back  to  Liverpool  aforesaid,  and  there 
end  the  said  voyage ;  and  the  said  Andrew  Howard,  in  consideration 
of  the  said  sum  of  nine  hundred  pounds  of  lawful  sterling  money  of 
Great  Britain,  paid  by  the  said  Adonis  Coates,  do  hereby  bind  myself 
my  heirs,  executors,  and  administrators,  and  particularly  the  said  ship, 
Hero,  and  her  cargo  and  freight,  and  the  boats,  tackle,  apparel,  fami- 
ture,  and  appurtenances  of  the  same,  unto  the  said  Adonis  Coates,  his 
executors,  administrators,  and  assigns,  for  the  due  and  punctual 
payment  of  the  said  sum  of  nine  hundred  pounds  of  lawful  sterling 
money  of  Great  Britain,  with  maritime  interest  thereon,  at  and 
after  the  rate  of  ten  pei*  cent,  within  ten  days  next  after  the 

arrival 
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tion,  when  entered  into  fairly  and  bond  fide,  are       ^* 
very  favourably  regarded  in  this  Court.     They  are  ' 

given  as   security  for    money  advanced   for  the     March  Axh, 
necessary  use  of  a  ship  in   a  foreign  port,  where 
the  owners  and  master  have  no  personal  credit, 

and 


arrival  of  the  said  ship  or  vessel  at  Liverpool  aforesaid,  or  at  the 
end  or  expiration  of  six  calendar  months,  to  be  computed  as  afore- 
said, which  of  the  said  terms  shall  first  and  next  happen ;  and  in 
ease  the  said  sum  of  nine  hundred   pounds  of  lawful   sterling 
money  of  Great  Britain,  with  such  maritime  interest,  shall  not 
be  duly  and  pimctually  paid,  then  with  interest  at  and  after  the  rate 
(^  five  per  cent,  of  like  lawful  money,  to  be  computed  from  the  day 
the  said  sum  of  nine  hundred  pounds,    with  maritime  interest, 
shaU  become  payable  as  aforesaid,  until  the  day  the  same  shall 
be  actually  paid  as  aforesaid :  And  I,  the  said  Andrew  Howard,  do 
for    myself,    my    heirs,    executors,    and   administrators,    hereby 
ftirther  covenant  and  agree  to  and  with  the  said  Adonis  Coates, 
hii    executors,     administrators,   and   assigns,     that    I,   the   said 
Andrew  Howard,  at  the  time  of  the  sealing  and  delivery  of  these 
presents,  am   the  true   and  lawful  master  of  the   said   ship  or 
veMel;   and  that    I   have   power  and   authority  to  charge  and 
engage   the  said  ship,  her  freight,  cargo,  and  appurtenances  as 
afinresaid;  and   that  the    said  ship  and  her  cargo,  and  also  her 
boats,  tackle,  apparel,  and  furniture,  and  her  freight,  shall  at  all 
times  after  the  said  voyage  be  liable  and  chargeable  for  the  pay- 
ment of  the  said  sum  of  nine  hundred  pounds  of  lawful  sterling 
money  of  Great  Britain,  and  maritime  interest,   and  with  lawful 
interest  thereon,  to  be  computed  as  before  mentioned  and  agreed 
upon,  and  according  to  the  true  intent  and  meaning  of  these  pre- 
sents: And  lastly,  it  is  hereby  declared  and  agreed  between  the 
aid  parties  to  these  presents,  that  in  case  the  said  ship  or  vessel 
shall  be  lost  or  cast  away  before  her  arrival  at  St  John*s  aforesaid 
upon  the  said  intended  voyage,  that  then  the  payment  of  the  said 
•am  of  nine  hundred  pounds,  with  maritime  interest,  or  any  part 
thereof,  shall  not  be  demanded  or  recoverable  by  the  said  Adonis 
Coates,  his  executors,  administrators,  or  assigns,  but  shaU  cease 
and  determine,  and  the  loss  thereby  wholly  borne  and  sustained 
by  the  said  Adonis  Coates,  his  executors  and  administrators ;  and  that 

then 
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The         and  where,  without  such  assistance,  the  ship  must 
,        contmue  to  lie  until  it  becomes  rotten  and  useless. 


^'^7'*'  ''  ^^  highly  expedient,  therefore,  that  they  should 
be  upheld  with  a  vigorous  hand.  The  principle 
on  which  they  are  founded  and  supported  is  of 
great  antiquity,  and  deeply  radicated  in  the  gene- 
ral maritime  law,  from  which  it  has  been  trans- 
planted into  the  law  of  this  country.  Where  the 
master  cannot  procure  the  necessary  supplies  on 
the  personal  credit  of  himself  or  his  employerSt 
there  can  be  no  doubt  that  he  is  at  liberty  to 
pledge  the  ship  itself,  by  way  of  security,  to  the 
lender,  and  to  stipulate  for  the  payment  of  interest 
after  a  rate  which,  in  cases  of  bonds  granted 
under  other  circumstances,  would  be  deemed 
usurious. 

It  is  said  that  this  bond  is  objectionable  on  the 
face  of  it, — that  Mr.  Coates,  although  he  is  to  re- 
ceive an  extraordinary  and  maritime  interest,  is  not 
to  take  upon  himself  the  risk  of  the  whole  voyage. 
The  vessel,  it  appears,  was  to  commence  her  voyage 
at  Liverpool^  to  go  to  St.  John's  in  the  island  oi 
Newfoundland^  and  to  return  to  Liverpool^  but  the 
outward  voyage  only  was  to  be  at  the  risk  of  the  len- 
der. But  the  objection  is  hardly  to  be  deemed  a 
fatal  one.     The  lender  was  to  be  entitled  to  an 


then  and  Irom  thenceforth,  every  clause,  matter,  and  thing  bercin 

contained,  on  the  part  and  behalf  of  the  said  Andrew  Howard 

shall  be  void ;  any  thing  herein-before  contained  to  the  contrary 

thereof  notwithstanding.    In  witness  whereof  I,  the  said  Andrew 

Howard,  have  hereunto  set  my  hand  and  seal,  the  day  and  year  firft 

above  written. 

Sealed  and  delivered  in  \     4xtt>««iit  ^^r^xoK^T^  /       \ 
.  r  r     ANDREW  HOWARD,  (l.  s). 

the  presence  of  J 

THOMAS  RICHARDSON. 

1  «^4'«k«»^&ci^ 
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interest  of  £10.  per  cent,  (certainly  not  an  ex-        *">« 
travagant  rate  of  interest   on  a  mantime  bond)  . 

until   the  arrival  of  the  ship,   or  for  a  certain     March  ^^ 

1817. 

specified  time,  and  after  that  he  was  to  receive 
common  interest  only.  It  appears^  therefore,  when 
duly  considered,  to  be  little  more  than  a  bond  for 
maritime  interest  on  the  voyage  to  St.  John's,  and 
a  postponement  of  the  payment  of  the  money  until 
the  arrival  of  the  ship  at  Liverpool.  The  bond, 
then^  would  have  been  more  properly  expressed, 
if  it  had  stated  that  the  money  was  lent  on  a 
voyage  from  Liverpool  to  St.  John's  only,  and 
not  back  again  to  Liverpool.  This  would  cer- 
tainly have  been  more  regular ;  but  it  appears  that 
the  ship  was  expected  to  come  back^  and  that 
the  party  was  willing  the  payment  should  be 
postponed  until  the  time  of  her  return.  Under 
these  circumstances  the  objection  to  the  bond 
cannot  be  regarded  as  fatal. 

Another  objection  has  been  raised  of  a  different 
kind.  It  is  said  that  the  bond  is  not  good^  because 
it  is  granted  to  the  agent  of  the  oumer^  who  is  bound 
to  supply  the  necessary  funds  for  the  disburse- 
ments of  the  ship,  without  looking  to  a  bottomree 
bond  to  secure  the  repayment  of  the  money.  It 
has  been  argued,  and  with  apparent  propriety,  that 
a  person  to  whom  the  ship  is  consigned  by  the 
owner^  and  who  must  be  in  constant  correspondence 
with  him,  ought  to  make  the  necessary  advances, 
without  demanding  maritime  interest,  and  it  has 
been  truly  said,  that  a  party  is  not  at  liberty  to  act  as 
the  agent  of  the  owner,  and  at  the  same  time  to  take 
upon  himself  the  character  and  privileges  of  a  stran- 
ger; to  act  as  if  there  were  a  necessity,  when  no  ne- 
cessity 
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March  4th, 
1817. 


cessity  exists.  The  case  of  necessity,  which  is  the 
foundation  of  a  bottomree  bond,  does  not  arise 
where  there  is  credit  existing  on  which  money  can 
be  obtained  without  resorting  to  the  real  security 
of  the  ship. 

At  the  same  time  I  will  not  take  upon  myself  to 
lay  it  down  as  an  universal  proposition,  that  an 
agent  may  not,  under  any  circumstances,  take  the 
security  of  a  bottomree  bond.  Cases  may  possibly 
arise  in  which  an  agent  may  be  justified  in  so  doing. 
It  can  be  no  part  of  his  duty  to  advance  money 
without  a  fair  expectation  of  being  reimbursed, 
and  if  he  finds  it  unsafe  to  extend  credit  to  his  em- 
ployers beyond  certain  reasonable  limits,  he  ^ay 
then  surely  be  at  liberty  to  hold  hard,  and  to  say^ 
I  give  up  the  character  of  agent,  and,  as  any  other 
merchant  might,  to  lend  his  money  upon  bond,  to 
secure  its  payment,  with  maritime  interest.  K 
in  such  a  case,  he  gives  fair  notice  that  he  will 
not  make  any  further  advances  as  agent,  and 
affords  the  master  an  opportunity  of  trying  to  get 
money  elsewhere,  and  the  master  is  unable  to  do  so, 
but  is  obliged  to  come  back  to  him  for  a  supply, 
then,  he  is  fairly  at  liberty,  like  any  other  mer- 
chant, to  advance  the  money  on  a  security  that  is 
more  satisfactory  to  himself.  I  will  not  say  that 
the  case  might  not  go  further.  If  the  agent  had 
given  credit  for  all  the  disbursements  of  the  ship, 
and  found,  contrary  to  his  expectations,  that  they 
amounted  to  more  than  he  calculated,  and  went 
beyond  any  advances  which  he  might  reasonably  be 
called  upon  to  make  on  the  mere  personal  credit  of 
his  employers,  and  if  there  was  no  time  to  look  to 
other  quarters  for  assistance,  he  might  possibly  be 
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justified  in  resorting  to  this  species  of  security,  giving       ^^ 
the  earliest  notice  of  the  necessity  under  which  he  .  ^ 
acted.     Under  such  circumstances  he  might  not,     ^'^^^' 
perhaps,  be  out  of  the  reach  of  the  proteetion 
which  a  bottomree  bond  would  afford  him. 

Subject  to  these  observations,  J  come  to  the 
consideration  of  the  present  case.  Mr.  Coates 
says,  ''  that  he  had  various  transactions  in 
*^  business  with  Messrs.  Donald  and  Son,  of 
*'  Saint  John* 8  in  the  province  of  New  Brunswick, 
*'  merchants,  and  in  the  month  of  September  1815^ 
"  the  sum  of  £3,792.  14^.  \0d.  was  due  to  him, 
'^  this  deponent,  on  the  balance  of  accounts 
*'  between  them  ;  and  he  further  made  oath,  that 
"  on  the  arrival  of  the  said  ship  Hero  and  her- 
"  cargo  at  Liverpool,  in  the  said  month  of  Sep- 
"  tember,  he  disposed  of  tHfe  said  cargo,  the  net 
"  proceeds  whereof,  amounting  to  the  sum  of 
"  £3,139.  13^.  4d.,  he  placed  to  the  credit  of  the 
"  said  Messrs.  Donald  and  Son,  in  their  account 
"  with  him ;  and  the  said  vessel  being  in  want  of 
'*  some  repairs,  and  the  said  master  having  sent 
**  various  bills  to  this  deponent  for  payment,  to  a 
'^  considerable  amount,  for  the  disbursements  of 
*'  the  said  ship,  and  this  deponent  having  paid 
^^  several  sums,  but  finding  that  the  total  disburse- 
**  ments  of  the  said  vessel  to  clear  her  outwards 
**  from  the  said  port  of  Liverpool  on  her  return 
"  voyage  to  New  Brunswick,  exclusive  of  the 
**  insurance,  and  of  the  cost  of  her  return  cargo, 
"  which  he  was  directed  to  purchase  by  Messrs. 
**  Donald  and  Son,  would  amount  nearly  to  the 
*'  sum  of  nine  hundred  pounds,  he  refused  to 
"  advance  the  same,  and  thereby  increase  the  con- 
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racter  of  Agent,  I  do  not  think  he  is  now  at  liberty 
to  turn  round  and  demand  the  security  of  an  hypo- 
thecation bond,  as  if  he  were  a  perfect  stranger  to 
the  owners,  and  had  never  intermeddled  in  the 
transaction.  If  he  had  not  actually  advanced 
the  money  for  the  repairs  and  disbursements 
of  the  vessel,  he  had  given  the  orders  and 
made  himself  responsible  for  the  payment  of 
them,  which  is,  for  this  purpose,  equivalent  to  an 
actual  advancement  of  the  money.  I  must,  in  the 
next  place,  observe,  that  there  are  other  consider- 
able diflferences  between  the  account  given  by  the 
master,  and  that  of  Mr.  Adonis  Coates,  The  master 
says,  "  that  had  the  said  Adonis  Coates  signified, to 
*'  him  his  intention  not  to  have  advanced  money 
"  for  the  disbursements  of  the  ship,  except  upon 
"  bottomree,  he  would  not  have  accepted  such 
"  advances  on  that  condition ;  but  would,  before 
**  resorting  to  means  so  injurious  to  his  owners, 
*'  have  endeavoured  to  raise  the  necessary  supplies 
*'  on  the  personal  credit  of  the  said  Messrs.  Donald 
"  and  Son,  which  might  have  been  effected, 
^'  as  he  verily  believes,''  The  ship,  however,  was 
ready  to  sail,  and  any  delay  at  that  time,  for  the 
purpose  of  endeavouring  to  get  the  money  else- 
where, might  have  been  still  more  prejudicial  to 
the  interest  of  the  owners  than  a  compliance 
with  Mr.  Coates* s  demand.  Surely  this  approaches 
something  very  near  to  a  case  of  compulsion. 
The  master  was  reduced  to  the  necessity  as 
it  were  of  complying  with  the  proposal  made 
by  Mr.  Coates :  He  swears,  "  that  Mr.  Coates  par- 
*'  ticularly  requested  him  to  conceal  the  fact  of 
'^  the  said  bond  having  been  given  from  the  said 
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"  Messrs.  Donald  and  Son,  his  owners ;  assuring 
"him,  upon  his  word  of  honor,  that  the  said  bond 
"  shoidd  never  be  put  in  force  to  the  disadvantage 
"  of  his  said  owners,  unless  untoward  circum- 
"  stances  obliged  him  to  enforce  the  same." 
Mr.  Coates  represents  the  matter  very  differently, 
and  positively  denies  that  "  he  ever  gave  any  assu- 
"  ranee  in  any  respect,  that  he  would  not  put  the 
"  same  in  force ;"  but  I  obgerve,  that  in  the  letter 
which  he  writes  on  the  next  day  to  the  owner,  he 
says  not  one  word  about  this  bond.  He  was  con- 
tinuing his  correspondence  with  the  owner  as 
Agent  :  He  mentions  these  very  sums  in  his 
account ;  but  not  as  if  he  charged  them,  or  as  if 
they  were  due  to  him,  in  any  other  character  than 
as  Agent.  No  intimation  whatever  is  given  that 
he  had  advanced  the  money  upon  the  security  of 
an  hypothecation  bond :  Upon  that  subject  he  is 
altogether  silent.  I  really  feel  great  difficulty, 
under  such  circumstances,  in  pronouncing  for  the 
validity  of  this  instrument.  Looking  to  the  state- 
ment made  by  the  master,  that  the  disbursements 
were  ordered  by  the  agent  himself;  that  he  be- 
lieves he  could  have  got  the  money  elsewhere ;  that 
no  mention  was  made  of  the  bond,  until  the  ship 
was  actually  ready  to  sail ;  and  looking  also  to  the 
letter  and  account  of  the  agent  himself,  in  which 
he  is  quite  silent  respecting  the  bond,  I  must  take 
the  master's  to  be  the  true  account  of  the  trans- 
action.  His  conduct  is,  I  observe,  spoken  of  in 
the  highest  terms ;  and  he  is  eulogized  throughout 
by  Mr.  Coates  himself,  who,  speaking  of  him  in  his 
letter  to  the  owner,  says,  '*  He  has  been  as  frugal, 
*'  careful,  and  attentive  as  possible :  I  shall  be  very 
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TJ»e        "  Bony  if  he  leaves  the  ship."    Upon  the  whole 
of  this  case,  I  think  myself  bound  to  pronounce 
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March ^th,  against  this  bond;  and  I  do  so  without  meaning 
to  affix  any  slur  on  the  character  of  Mr.  Coates^ 
who  has  probably  acted  from  no  dishonest  motive, 
but  merely  from  a  mistaken  opinion  of  the  na- 
ture of  these  instruments ;  from  which  error,  the 
owner  himself  appears  to  have  been  not  altogether 
free ;  for  he  seems  at  jone  particular  time  to  have 
been  willing  to  satisfy  Mr.  Coates^a  demand  against 
him  by  paying  the  money.  This  opinion,  however, 
which  he  seems  once  to  have  entertained,  he  has 
since  abandoned,  and  it  certainly  cannot  be  binding 
upon  him,  if  the  bond  itself  is  not  a  legally  valid 
instrument.  I  do  not  think  that,  upon  sound  legal 
principles,  I  should  be  justified  in  upholding  the 
validity  of  this  bond ;  and  I  therefore  pronounce 
against  it. 
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FRENCH  GUIANA. 

IN  the  month  of  October  1808,  ffis  Majesty's  ship    ^<^rchmK 
of  war  Confiance^  Sir  James  Lucas   Yeo  com-  TheCounof 
mander,  acting  under  the  orders  of  Vice- Admiral  juri^TcUon  orer 
Sir  William  Sydney  Smith,  arrived  in  the  neigh-  JLT^^V^ 
bourhood  of  the  settlement  of   French   Guiana,  .^°J*?  \«»°- 

^  ^  ^  '  joint  Brituk  and 

and  soon  afterwards  Sir  James  Yeo,  in  conjunction  aiiicd  force,  and 
with  the  Portuguese  governor  of  the  province  of  BriShlJritoI^. 
Para,  formed  the  plan  of  an  expedition  for  the 
reduction  of  the  colony,  then  under  the  com- 
mand of  General  Victor  Hughes.  After  various 
operations,  the  conjoint  English  and  Portuguese 
forces  succeeded  in  obtaining  possession  of  the 
territory,  and,  lastly,  of  the  city  of  Cayenne,  the 
capital  of  the  colony,  which  surrendered  by  capi- 
tulation. Inventories  were  made  of  the  public 
property,  which,  with  the  whole  of  the  colony,  was 
taken  possession  of  by  Lieutenant  Colonel  Manezos, 
the  Portuguese  commander,  on  behalf  of  the  Por- 
tuguese government.  After  various  difficulties,  a 
final  estimate  of  the  public  property  which  had 
been  captured  was  made  between  Sir  James  Lucas 
Yeo  and  the  Conde  De  Funchal,  then  Portuguese 
ambassador  at  the  Court  of  London,  at  the  sum 
of  £107,261.  68.;  and  the  proportion  of  it  due  to 
the  British  captors  was  concluded  at  £32,727.  10^. 
This  settlement  was  communicated  to  the  Por- 
tuguese government,  and  an  order  for  the  payment 
of    the    money  was    made  on  the  treasury  at 
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FamcH      Maranham.    jBryan -BrougAton  the  youngex,  of  the 

house  of  Broughton  and  C!o.,  was  sent  to  the 

March  isth,  Brazils,  for  the  purpose  of  receiving  payment 
thereof,  which  was  agreed  to  be  made  in  five 
monthly  instalments,  four  of  which  instalments 
were  received  and  invested  in  the  purchase  of 
cotton,  and  consigned  to  Charles  Rivinglon 
Broughton  of  Parliament  Street^  one  of  the  part- 
ners in  the  house  of  Broughton  and  Co. 

Some  years  elapsed  from  the  time  of  the  capture 
before  any  proceedings  were  instituted  for  con- 
demnation of  the  proportion  due  to  the  British 
captors.  This  arose  from  some  misconception  that 
the  sum  paid  was  not  in  the  nature  of  prize,  but 
was  to  be  considered  rather  as  a  gratuity  from  the 
Portuguese  government  to  Sir  James  Yeo  and  his 
ship's  company. 

The  property  was  however  brought  to  adjudi- 
cation in  the  High  Court  of  Admiralty,  by  a  pro- 
ceeding instituted  by  the  King's  Proctor,  on  the 
28th  November  1815  ;  and,  on  the  30th  of  January 
1816,  the  Judge  pronounced  it  to  have  belonged  to 
the  enemies  of  the  crown  of  Great  Britain^  and 
condemned  the  proportion  of  the  agreed  value  of  it, 
amounting  to  £32,727.  10^.,  "  as  good  and  lawful 
"  prize  to  our  sovereign  lord  the  king,  taken  at  the 
**  colony  of  French  Guiana,  at  the  time  of  the  sur- 
**  render  thereof  to  the  conjoint  forces  of  His  Ma- 
'*  jesty  and  of  his  RoyalHighness  the  Prince  Regent 
**  of  Portugal."  A  monition  was  at  the  same  time 
decreed  against  Mr.Broughton  and  others,  to  bring 
in  the  money,  or  such  part  of  it  as  had  come  to  their 
possession.  This  monition  was  served  upon 
Mr.  Charles  Rivington  Broughton,  and  also  upon 

Mr. 
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Mr   Oottlieb  Christian  Ruperti ;  and  on  the  8th  of      J^cb 

March  an  appearance  was  given  for  them,  under  

protest  against  the  jurisdiction  of  the  Court.  '"'Tbit  ***** 

In  support  of  the  protest,  Bumdby  and  Lushing- 
ton  Contended,  that  the  money  was  not  to  be  con- 
sidered as  prize,  over  which  the  Court  could 
exercise  any  jurisdiction  under  the  authority  of  the 
prize  act,  nor  demandable  as  a  matter  of  right 
from  the  Portuguese  government,  but  was  a  mere 
bounty  and  donation  from  the  Pri^ce  Regent  of 
Portugal  to  the  British  officers  and  men,  who  as- 
sisted his  troops  in  the  conquest  of  Guiana.  That 
the  Portuguese  government  made  this  dona- 
tion to  the  British  troops,  because  the  British 
gOTemment  had  made  a  similar  donation,  for 
services  rendered  at  *  various  captures  made 
under  Lord  Nelson ,  to  the  Marquis  De  Niza*, 
whose  claim  had  been  litigated  in'  the  court 
of   common     pleas    and     there    rejected.     That 

•  The  Marquis  de  Niza,  being  a  Rear-Admiral  in  the  service  of 
Portugal,  and  having  a  Portuguese  squadron  under  his  command, 
acted  in  conjunction  with  the  British  fleet  under  the  command  of 
the  Earl  Saint  Vincent  and  Lord  Nelson  in  the  years  1798,  1799, 
and  1800,  and  was  employed  jointly  with  them  in  blockading  Malta, 
Leghorn,  &c.  The  right  of  the  Marquis  to  a  flag  share  in  the 
prises  captured  by  the  conjoint  fleet,  was  much  discussed  before 
the  court  of  common  pleas,  in  the  case  of  Duckworth  v.  Tucker 
(2  Taunton,  7.)  j  but  was  not,  under  the  circumstances,  recog- 
nized by  that  court.  The  lords  commissioners  of  the  treasury 
having  afterwards  investigated  the  claim  of  the  Marquis  De  Niza, 
coiwidered  that  he  had  an  equitable  claim  to  compensation,  and 
the  sam  of  £12,864.  13«.  lOcL  was  granted  to  his  representatives 
cut  of  the  proceeds  of  property  condemned  to  the  crown,  but  it 
was  thought  advisable  to  suspend  the  actual  payment  of  this 
money,  until  the  share  of  the  British  captors,  in  the  prize  or 
booty  taken  at  French  Guiana,  had  been  accounted  for. 
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the  Portuguese  ambassador,  when  be  signified  the 
intention  of  bis.  government  to  grant  the  money, 
expressly  stated  that  it  was  not  to  be  considered  as 
prize  money,  but  as  a  mere  grant  to  the  British 
officers y  in  the  same  manner  as  the  money  given  to  the 
Marquis  De  Niza  was  a  free  gift  from  the  crown  of 
England,  and  not  prize  money,  and  that  the  distribu- 
tion was  to  be  made  in  the  same  manner,  and  upon 
the  precedent  of  the  grant  for  the  Cape  of  Good 
Hope.  That  the  parties  appearing  under  protest  had 
already  begun  to  distribute  to  the  several  officers  and 
men,  according  to  the  scale  of  distribution  sanction- 
ed and  directed  by  the  Portuguese  minister,  with  the 
consent  of  the  persons  interested,  and  not  as  prize 
agents  nor  under  the  regulations  of  the  prize  act 
That  they  are  not  responsible  to  the  prize  court  for 
the  distribution  of  money  placed  in  their  hands,  as 
private  agents,  and  trustees  for  the  parties,  nor 
liable  to  be  called  upon  by  monition,  under  the 
several  acts  of  parliament  passed  for  the  regulation 
of  prize  agency.  That  the  proceedings  against 
this  money  as  prize,  and  the  sentence  of  condemaa- 
tion  were  had  without  their  knowledge  and  privity, 
and  are  altogether  irregular  and  erroneous.  That  the 
whole  territory  of  French  Guiana,  and  every  thing 
within  it,  became  the  possession  of  the  crown  of 
Portugal,  and  nothing  but  a  Portuguese  court 
could  adjudicate  upon  the  property;  the  acqui- 
sition being  wholly  Portuguese,  the  entire  con- 
troul  and  management  must  likewise  be  Por- 
tuguese, That  the  circumstance  of  a  small  British 
force  having  acted  in  conjunction  with  the  Portu- 
guese troops,  could  not  give  jurisdiction  to  a  British 
court.     That  it  never  could  be  maintained  that  a 

British 
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British  prize  court  had  jurisdiction  whenever  a 
British  force  happened  to  be  assisting  in  a  capture. 
Tliat  in  many  cases  it  could  not  enforce  its  sentence, 
and  therefore  could  have  no  jurisdiction ,  since  the 
nde  was  universal  that  a  court  of  justice  cannot 
entertain  a  cause  without  the  power  of  enforcing  its 
decree.    That  a  Portuguese  court  could  have  had  no 
power  of  enforcing  its  decree,  and  consequently  no 
jurisdiction  over  the  property  in  which  the  Conde 
De  Niza  claimed  an  interest,   on  the  ground  of 
having  assisted  the  British  fleets  in  capturing  it 
from  the  enemy ;   and  therefore  a  British  court 
of  justice  had  no  right  to  interfere  where  British 
sidijects  had  been  assistant  in  a  similar  manner  to 
die  troops  of  Portugal.    That  great  inconvenience 
most  arise  if  the  courts  of  any  particular  country 
oonld  interfere,  whenever  any  of  its  subjects,  how* 
ever  few  in  number,  joined  the  forces  of  an  ally, 
acod  formed  part  of  a  conjoint  expedition,  which 
Bucceeded  in  making  captures  from  the  enemy. 
Tkast  none  of  the  persons  interested  in  the  distri- 
buticHi  of  the  property  had  in  this  case  made  the 
dightest  complaint  against  the  conduct  of  the  trus- 
tees, and  that  the  Crown,  which  Could  take  no 
leneficial  interest  under  the  grant,  and  which  had 
(offered  so  much  time  to  elapse  before  it  thought 

* 

noper  to  interfere,  was  the  only  party  now  com- 
ilaining.  Upon  these  grounds  they  submitted  that 
he  judge  was  bound  to  pronounce  for  the  protest, 
iod  to  dismiss  the  parties. 

The  King's  Advocate  and  Arnold  contra. 

JUDG- 
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Judgment. 

Sir  fViUiam  Scott. — ^The  question  in  this  case 
arises  upon  the  capture  of  Guiana  by  Portuguesit 
and  British  forces  in  the  year  1809.  The  Crown 
has  instituted  proceedings  to  call  upon  the  parties 
in  whose  possession  the  value  of  the  proportion- 
able share  acquired  by  the  British  forces  is,  to 
bring  it  into  the  registry  of  the  Court.  This  is 
resisted  on  the  ground  that  the  Court  has  no 
jurisdiction ;  the  fact  being  (as  it  is  asserted)  that 
this  money  is  not^  the  proceeds  of  prize,  but .  of 
liberality  on  the  part  of  the  Portuguese  govern- 
ment, shewn  in  an  act  of  mere  bounty  and  dona- 
tion. On  the  part  of  the  Crown  is  exhibited  a  sen- 
tence of  condemnation  as  prize  on  which  the  Court 
is  not  disposed  to  lay  much  stress,  if  it  passed  (as 
it  is  said  to  have  done)  sub  silentio,  without  any  other 
than  mere  formal  notice  to  those  who  might  have 
an  interest  in  contesting  it.  On  the  other  side  Is 
produced  no  act  or  deed  of  donation,  nor  any 
thing  to  show  that  this  money  was  the  spontaneous 
gift  of  the  crown  of  Portugal.  Governments  are 
in  the  habit  of  recording  many  of  their  acts,  and 
certainly  not  less  those  of  bounty  and  beneficence 
than  their  other  acts ;  but  nothing  of  this  sort  is 
produced.  The  transaction  passes  informally,  and 
its  real  nature  is  to  be  learnt,  not  from  any  forins 
that  describe  it,  but  from  the  course  of  events  out 
of  which  it  arises. 

The  real  objection  to  the  jurisdiction  of  the 
Court  arises  upon  the  questionable  nature  of  the 
interests  which  a  British  force  jointly  employed  on 
the  occasion  of  a  capture,  takes  for  the  crown  of 
England  in  that  species  of  property,  which,  agree- 
ably 
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ably  to  the  law  of  nations  confirmed  by  adoption 
into  the  British  laws,  is  considered  as  booty  or  prize 
of  war.  The  question  is,  whether  they  took  any 
original  interest,  or  an  interest  derived  merely 
fipom  a  subsequent  grant  of  those  who  acquired  the 
territorial  possession  by  the  application  of  the  joint 
forces.  It  may  certainly  be  very  material  to  con- 
sider this  point  of  the  original  rights  because  if 
such  original  right  existed y  it  makes  it  of  little 
consequence  what  were  the  subsequent  proceed- 
ings, unless  they  could  be  shewn  to  be  founded 
on  an  express  renunciation  of  the  original  right 
by  parties  capable  of  renouncing.  A  grant  of 
that  which  was  already  acquired,  and  the  accep- 
tance of  that  grant,  would  be  merely  formal  and 
nugatory,  and  could  not  divest  the  antecedent 
title,  which  must  be  paramount  to  any  such  grant. 
It  may  disencumber  the  question  to  consider,  in 
the  first  place,  who  are  in  law  the  real  proprietors 
of  the  species  of  property  captured  jure  belli — 
and  I  have  no  hesitation  in  saying  that  the  state  is 
imquestionably  so  in  all  cases  whatever.  It  may 
grant  out  the  property  to  its  captors,  as  our  own 
government  has  lately  been  in  the  habit  of  doing 
by  the  revival  of  an  ancient  practice,  and  as  some 
other  states  likewise  do  ;  but  this  is  not  the  case 
with  all  states  ;  some  of  them  reserve  the  property 
for  their  own  use  and  benefit,  as  it  seems  Portugal 
has  done  in  the  present  instance.  The  original 
right  is  in  all  cases  in  the  state.  If  two  states  join 
their  forces  for  a  common  capture,  one  of  which 
has  granted  out  its  interest  to  its  captors,  and  the 
other  has  not ;  the  only  effect  is  that  the  proportion 
of  the  value  passes  to  the  captor  in  one  instance, 
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and  remains  to  the  state  in  the  other,  if  that  state 
chooses  to  assert  its  rights  against  the  pretensions 
of  its  own  captors. 

The  first  question  is,  Is  this  a  common  capture^ 
common  to  both  parties?  Or  is  it  an  exc/tiMe 
capture  of  one  party ^  to  which  the  other  lent 
either  no  real  aid,  or  aid  of  so  insignificant  a  kind 
as  to  pass  for  none  in  any  legal  effect  that  could  be 
at  all  beneficial  ?  Upon  this  question  the  material 
part  of  this  controversy  depends;  particularly,  if  it 
be  true  that  the  original  right  when  ascertained 
would  throw  all  subsequent  proceedings  into  a 
state  of  great  comparative  insignificancy. 

It  becomes  necessary  to  state  the  facts  of  this 
joint  expedition,  in  order  to  ascertain  its  real 
nature,  with  reference  to  the  relative  interests  of 
both  parties,  as  arising  out  of  it. 

It  is  stated,  and  not  denied,  that  the  expedition 
was  planned  by  Sir  James  Yeo^  and  finally  arranged 
by  him  with  the  governor  of  Para;  that  it  was  an 
expedition  against  the  common  enemy  of  both 
parties ;  that  it  was  fairly  to  be  considered  as 
giving  the  authority  of  both  states,  expressed 
before-hand  by  the  Portuguese  government  then 
in  the  neighbourhood,  and  subsequently  confirmed 
by  all  the  actings  of  the  British  government. 
RatihaMtio  mandato  wquiparatur.  The  expedition 
had  precisely  the  same  character  as  if  it  had  been 
conducted  under  the  immediate  auspices  of  both 
governments.  The  proportion  of  force  was  nearly 
one-third  British  to  two-thirds  Portuguese^  the 
•British  being  140  in  number,  and  the  Portuguese 
480.  Sir  James  Yeo  the  British  commander  was 
likewise  the  commander  of  the  Portuguese  naval 
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force.  This  expedition,  planned  by  the  British 
officer,  approved  by  both  governments,  is  carried 
on  to  its  ultimate  effect  by  the  forces  of  both. 
Supposing  there  had  been  no  capitulation,  but 
that  the  place  had  been  taken  by  storm,  could 

there  have  been  a  doubt  that  the  British  force 

• 

would  have  been  entitled  to  its  proportion  of  booty 
so  acquired  for  the  crown  ?  It  was  a  result  of  a  joint 
force,  successfully  applied  to  a  capture.  That 
the  sovereign  of  the  other  party  reserved  his 
ihare  to  himself,  would  be  no  ground  of  the 
exclusion  of  the  interest  of  the  British  crown  or 
its  grantees  in  this  booty,  so  far  as  it  was  acquired 
by  a  British  force.  There  can  be  no  doubt  that 
this  Court  would  have  adjudged  as  due  to  an  ally  in 
the  war,  its  proportion  of  the  booty  acquired  under 
corresponding  circumstances ;  as  legally  ducy  not 
under  the  prize  act  certainly^  but  under  the 
general  law  of  nations.  If  taken  by  a  joint  force, 
this  Court  would  have  said,  it  belongs  to  both 
proportionably.  It  surely  never  could  have  said,  it 
belongs  exclusively  to  one,  or  it  belongs  to  neither. 
If  this  be  true,  then  the  only  distinctions  which 
would  exclude  the  British  claim,  must  be  these  ; 
that  the  surrender  was  effected,  not  by  storm,  but 
by  capitulation;  that  the  intention  from  the 
beginning  was,  that  the  colony  should  be  exclu- 
sively a  Portuguese  possession,  and  that  the 
capitulation  carried  this  into  effect,  by  transferring 
the  colony  to  the  Portuguese  only.  To  which, 
lastly,  must  be  added  as  a  corollary,  that  the  pos- 
set8i<m  of  the  colony  carried  with  it  to  the  owner 
of  the  colony  all  right  of  booty  and  prize  of 
war. 
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fmwcb  jJq^  the  first  ground  can  produce  no  such  effect, 

L.  for  the  capitulation  itself  is  nothing  more  than  the 

Moreh  13th,  subuussion  to  the.  joiut  force.  It  is  the  joint  force- 
acting  on  the  minds  of  the  garrison,  not  imme- 
diately upon  their  persons,  that  compels  the  act  of 
submission.  It  is  stated  in  this  very  capitulation, 
that  it  is  done  to  save  the  colony  from  total  de- 
struction. The  joint  force  is  acting  up  to  the 
moment  at  which  the  capitulation  takes  place,  and 
the  capitulation  is  as  much  its  effect  as  the  throwing 
down  of  arms  would  have  been  upon  a  successfbl 
attack.  Nothing  can  be  more  distinctly  proved 
than  this,  from  the  terms  of  the  capitulation  itself. 
With  whom  was  it  made  ?  Why  the  first  namie 
that  occurs  is  that  of  the  British  commander  by 
whom  it  was  executed  on  the  part  of  the  captors. 
One  of  the  signatures  to  the  capitulation  is  British. 
In  what  language  was  it  expressed  ?  In  English  jsj^ 
well  as  in  Portuguese,  Every  feature  of  a  British 
character  is  preserved  throughout,  and  is  in  no  way 
merged  in  the  Portuguese  character.  It  must  be 
admitted,  that  the  colony  was  to  become  a  Portu- 
guese possession.  Every  reason  concurred  to 
render  it  advisable  that  it  should  be  so;  it  could  not 
well  be  held  as  a  joint  colony ;  TTiat  would  on  many 
accounts  have  been  a  highly  incommodious  arrange- 
ment. It  could  not  well  become  a  British  colony 
on  account  of  its  great  distance  from  all  other 
British  possessions  ;  every  local  reason  consigned 
,  it  as  a  colony  to  Portuguese  possession.  All 
was  mere  matter  of  agreement  between  the  partii 
but  is  it  the  effect  of  a  conquest  becoming  a  colony 
that  it  extinguishes  the  claim  to  booty  or  prize  ci 
war?    Certainly  the  reverse;  the  right  to  booty 
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commences  upon  the  surrender.  If  a  capitulation 
protects  all  private  and  public  property,  the  con- 
querors in  that  case  take  nothing  but  the  colony, 
and  if  one  of  them  is  to  have  the  colony,  the  other 
takes  nothing  but  the  glory  of  having  contributed 
to  the  conquest ;  but  if  there  be  no  such  conditions, 
then  all  parties  take  not  the  colony  merely  under 
the  capitulation,  but  also  whatever  is  to  be  deemed 
booty  by  the  laws  of  war.  The  dominion,  in  this 
instance,  passed  by  private  agreement  to  the  Por- 
tuguescy  but  the  right  to  booty  taken  from  the 
common  enemy  of  both  countries,  passed  by  the 
act  of  compelled  submission  to  the  whole  of  that 
force  which  compelled  it.  That  this  capitulation 
excludes  booty,  I  do  not  find  on  the  most  accurate 
search,  and  indeed  I  should  have  been  very  much 
surprised  if  it  had.  The  French  could  have  no  right 
to  dictate  terms  respecting  it,  and  it  can  hardly  be 
supposed  that  the  Portuguese  would  resist  the 
claims  of  the  British  force  for  the  usual  remune- 
rations of  war,  when  they  owed  in  so  considerable 
a  degree  the  acquisition  of  a  colony  to  their  friendly 
exertions.  Accordingly  all  contemporary  acts 
shew  the  understanding  of  the  parties  upon  this 
point.  Inventories  are  carefully  made  of  all  the 
articles  that  compose  what  is  specifically  liable  to 
be  considered  as  booty  of  war,  and  this  while  the 
colony  is  in  the  joint  possession  of  both  parties. 
The  demand  is  made  by  the  British  and  admitted 
by  the  Portuguese^  into  whose  exclusive  possession 
the  colony  was  afterwards  delivered.  There  is 
nothing  therefore  in  the  capitulation,  or  in  the 
acts  that  immediately  followed  that  imply  a  renUn- 
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ciation  of  British  claims,  and  therefore  if  they 
existed  before^  they  stand  unextingaished. 

But  it  is  said,  that  there  are  some  circumstances 
that  extinguish  it,  and  first,  ''  that  this  is  money.'' 
But  surely  it  is  not  the  less  jnize  upon  that  account ; 
for  suppose  that  the  place  had  been  surrendered 
to  a  single  British  force,  and  the  captors  had 
agreed  to  accept  a  simi  of  money  as  the  supposed 
value  of  the  articles,  would  that  sum  of  money  be 
less  prize  than  the  articles  themselves  ?  I  take  it 
to  be  the  usual  mode  of  arranging  matters  of  this 
sort.  It  is  not  the  practice  to  take  the  guns  and 
dismantle  the  forts,  or  to  take  the  stores  and 
render  the  colony  useless,  and  to  bring  all  these 
into  British  ports,  there  to  be  proceeded  against 
as  prize.  Such  a  course  of  proceeding  would  be 
monstrous  and  impracticable ;  but  the  captor  takes 
the  estimated  value.  The  condemnation  goes  in 
all  cases  against  the  goods  (as  it  does  in  this  case), 
but  what  the  captors  take,  in  ninety-nine  cases  out 
of  a  hundred,  is  the  estimated  value.  Any  other 
mode  of  transacting  the  busings  would,  in  most 
cases,  militate  both  against  the  public  and  private 
interests  of  the  nation. 

It  is  said,  in  the  next  place,  that  this  property 
ought  to  have  been  legally  proceeded  against  in 
the  Portuguese  tribunals.  A  mere  majority  of 
force  would  produce  no  such  obligation  as  that^ 
for  suppose  that  a  small  British  vessel  in  conjunc- 
tion with  a  larger  Portuguese  ship,  should  capture 
a  prize  at  sea  and  bring  it  into  a  port  of  this 
country,  the  majority  of  the  Portuguese  interest 
surely  could  not  exclude  the  jurisdiction  of  this 
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Court,  and  render  it  necessary  that  the  proceedings 
should  be  in  some  Portuguese  court  of  prize.  If 
a  majority  of  interest  would  not  exclude,  then 
there  would  be  nothing  left  but  the  circumstance 
that  the  colony  does  now  belong  to  the  Portuguese. 
Would  that  produce  it?  Undoubtedly  it  would 
on  all  questions  merely  colonial ;  but  if  here  are 
British  interests  to  be  decided  upon,  what  is  to 
exclude  the  British  jurisdiction  ?  It  is  acting  only 
upon  British  interests,  and  what  right  have  the 
Partuguese  to  quarrel  with  that  ?  But  do  they 
quarrel  at  all  with  it  ?  Is  it  their  protest  tbat  we 
are  discussing?  There  is  no  reclamation  what- 
ever on  their  part.  Here  is  the  estimated  value 
of  tiie  goods  as  admitted  by  them  in  this  country, 
and  in  the  hands  of  British  subjects,  consequently 
within  the  reach  of  this  Court,  and  not  at  all  within 
the  reach  of  any  court  of  theirs.  That  the  Por- 
tuguese  tribunals  might  have  condemned  to  the 
British,  if  they  had  thought  fit,  it  is  not  denied  ; 
but  they  are  silent  about  it  judicially.  No  pro- 
ceedings of  that  nature  are  instituted  there.  What 
is  there  then  that  bars  the  enquiry  here  ? 

It  is  said  that  it  would  be  a  monstrous  incon- 
^reoience  if  the  court  were  to  entertain  British 
claims  in  all  cases  in  which  the  slightest  assistance 
lias  been  rendered  by  British  subjects ;  and  so  it 
night,  if  the  court  were  to  interfere  on  all  trifling 
Kxasions  ;  but  has  the  Crown  of  England  no  dis- 
cretion to  exercise  in  such  matters  ?  Has  this  court 
ID  prudence  to  discourage  suits  about  mere  trifles, 
De  minimis  non  curat  lex.  The  law  will  discourage 
socb  attempts,  and  the  parties  making  them  would 
be  recommended  to  try  other  modes  of  applica- 
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tion.  The  remedy  might  otherwise  be  worse  than 
the  disease :  But  is  that  the  case  here  ?  The 
mere  prbceeding  to  a  condemnation  as  prize  is 
a  matter  of  trifling  expence.  All  the  expence 
here  is  created  by  the  resistance  to  the  proceed- 
ing. And  what  is  the  value  of  the  property  in 
question  ?  It  is  to  the  amount  of  32,000^  and  in 
which  not  fewer  than  141  British  subjects  assert 
themselves  to  be  interested. 

It  is  said  that  the  court  could  not  proceed  to 
adjudicate  upon  it,  if  the  property  happened  to  be 
in  another  kingdom,  as  in  Portugal  for  instance. 
It  is  a  sufficient  answer  to  that  to  say  that  here  it », 
and  therefore  clearly  within  the  jurisdiction  of  a 
British  court.  It  will  be  time  enough  for  the  court 
to  consider  what  its  duty  may  be,  when  the  fact  of 
the  objection  happens  to  exist.  The  crown  did 
not  commence  its  proceedings  until  a  late  period ; 
and  the  probable  reason  for  the  delay  was,  that  the 
property  had  not  long  arrived.  It  is  said  also  that 
this  is  not  within  the  prize  act ;  and  most  unques- 
tionably it  is  not.  All  that  the  prize  act  does,  is 
to  give  the  right  to  the  captors  in  conjoint  expe- 
ditions ;  but  the  right  existed  in  the  crown  before, 
and  independently  of  the  prize  act,  or  it  could  not 
have  given  it  by  the  prize  act. 

So  much  for  the  general  and  original  nature  of 
this  case.  Has  this  been  altered  by  any  thing  that 
has  subsequently  taken  place?  A  demand  it  ap- 
pears was  made  by  Lord  Strangford,  the  English 
ambassador  at  the  court  of  Brazils  on  the  22d 
October  1810,  but  whether  any  application  for  the 
money  was  made  or  not  before  that  time,  non  canr 
stat.    At  any  rate,  there  appears  to   have  been 
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some  delay  ;  but  it  is  equally  a  delay,  whether 
payment  was  expected  as  a  gratuity  or  as  a  debt ; 
for,  in  either  point,  it  must  be  equally  desirable 
to  get  the  money  into  possession  ;  and,  if  it  could 
be  obtained  merely  as  a  favor,  there  was  then  a 
still  more  cogent  reason  for  an  immediate  applica- 
tion, whilst  the  sense  of  the  service  was  warm,  than  if 
it  wjis  a  debt  which  could  be  enforced  at  any  time  that 
convenience  might  dictate.  It  is  impossible  to  read 
these  letters,  without  coming  to  the  conclusion 
that  it  was  considered  as  a  claim  of  right.  The 
whole  tenor  of  the  letters,  and  every  expression 
in  them  shows  that  the  Portuguese  government 
thought  itself  bound  in  justice  to  do  what  the 
British  government  would  have  done,  and  not 
have  withheld  liberality,  but  defrauded  justice,  if 
they  had  not.  There  was  no  dispute  whatever  about 
the  right.  Nothing  but  the  quantum  of  it  was  to 
be  ascertained ;  and  the  very  instance  of  the 
Oabriette  shows  with  what  scrupulous  adherence 
the  Portuguese  government  acted  upon  every  prin- 
ciple of  British  law,  one  way  as  well  as  the  other. 
Not  a  word  was  then  said  of  the  British  grant  to 
M.  De  Niza,  as  influencing  their  practice ;  nor  could 
it,  as  it  did  not  exist  at  the  time  ;  and  therefore,  if  at 
any  subsequent  time  it  was  assumed  as  a  motive,  it 
is  demonstrated  to  be  an  after-thought  founded  in 
error,  as  indeed  it  would  have  been  so  founded,  if 
it  had  existed  at  the  time,  the  facts  being  so 
totally  different  as  to  be  entirely  inapplicable  ;  the 
Conde  de  Niza  having  lost  his  legal  right  to  his 
share,  by  stumbling  into  the  court  of  common 
pleas,  instead  of  resorting  to  the  court  of  admi- 
ralty;  and    the  money  having,  in   consequence, 
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already  travelled  elsewhere.  It  is  true  that  the 
government  afterwards  paid  the  money  out  of  its 
own  funds,  and  in  tenderness  to  a  foreigner  made 
up  what  he  lost  hy  his  ignorance  of  our  law.  In 
this  case,  the  estimated  value  is  forthcoming  and 
unapplied  in  any  other  way,  and  admitted  to  be 
payable  to  these  parties. 

Such  is  the  transaction,  and  the  view  which  jBvas 
taken  of  it  for  more  than  four  years.  The  first 
suggestion  to  the  contrary  is  ah  opinion  expressed 
by  Sir  James  Yeo,m  the  month  of  June  1815,  on 
a  question  respecting  the  right  of  Greenmch  Hos^ 
pital  to  partake,  and  which  he,  probably,  was  not 
much  disposed  to  favour.  He  says,  that  the  right 
of  the  hospital  depends  upon  the  question  whether 
prize  or  no  prize,  and  very  properly  adds,  that  is  a 
question  to  be  decided  by  the  law  officei's.  He, 
therefore,  himself  claims  but  small  respect  to  any 
opinion  which  he  might  venture  to  give  upon  such 
a  question,  and  certainly,  the  opinion  which  he 
does  hazard,  is  entitled  to  little  beyond  what  is  due 
to  merits  of  a  very  different  kind,  which  are  uni- 
versally acknowledged  to  belong  to  that  eminent 
person.  For  it  denies  the  property  to  be  prize, 
merely  because  the  Portuguese  government  do 
not  bestow  money  for  any  prizes  taken  in  their 
service.  But  I  must  repeat  that  this  is  not  money 
bestowed  by  the  Portuguese  government ;  it  is 
money  acquired  for  the  crown  of  England  by 
British  forces.  If  the  property  taken  remained 
in  Portuguese  possession,  it  was  only  because 
it  would  have  been  inconvenient  to  have  had 
it  then  removed,  but  it  was  afterwards  to  be 
removed  in  a  foim  and  at  a  time  most  convenient 
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ta  all  parties.  That  the  Portuguese  government 
kept  its  share  of  booty  to  itself  is  surely  no  rea- 
son why  the  British  government  should  not  have  its 
share,  or  having  received  it,  why  it  should  not 
dispose  of  it  in  any  manner  it  may  think  fit. 

The  next  documents,  to  which  I  shall  refer,  and 
which  are  dated  in  the  same  year,  are  the  letters  of 
the  Conde  da  PunchaU  in  which  his  excellency 
hazards  his  opinion  to  the  same  effect,  and  upon 
premises  equally  unsound,  upon  a  parallel  between 
the  case  of  De  Niza  and  this, — cases  which  by  no 
logical]  or  legal  reasoning  can  be  brought  within 
any  practicable  distance  of  each  other. 

But  his  reasoning,  if  ever  so  close  and  conclu- 
sive, is  not  addressed  to  the  British  government 
It  is  a  letter  addressed  to  private  individuals,  and 
whatever  may  be  the  nature  of  its  contents,  can 
never  be  binding  on  the  British  government.  Here 
is  a  pretension,  not  founded  on  the  authority  of 
his  government,  communicating  his  own  incorrect 
reasoning  to  private  persons.  It  is  impossible  to 
Bay  that  such  letters  can  be  taken  as  stipulations 
or  agreements,  or  any  joint  description  of  the  mat- 
ter given  by  the  two  governments.  I  violate  no 
respect,  when  I  say  that  it  is  a  mere  private 
opinion  upon  a  question  of  law,  on  which  his 
opinion  would  weigh  but  little,  even  if  it  was 
less  discredited  by  the  reasons  adduced  to  sup- 
port it.  At  the  same  time  I  recur  to  the  opinion 
[  before  expressed,  that  if  the  British  crown  had 
Em  original  right,  which  it  never  abdicated  by 
its  own  authority,  the  mere  opinion  of  the  Por- 
tuguese government  certainly  could  not  dislodge 
it;   for  what  would  that  be  but  the  opinion   of 
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the  adverse  party  on  a  question  of  right  between 
them  .and  the  British  government.  And  if  on 
all  true  principles  of  the  law  of  nations,  the  one 
had  such  a  right,  it  could  not  be  affected  by  the 
strongest  proof  that  the  other  viewed  it  in  a  dif- 
ferent light. 

The  document  which  I  shall  next  notice  is  an 
official  note  of  the  Conde  da  FunchaVs,  dated  the 
15th  of  February  1813,  in  which  he  informs  the 
Portuguese  secretary  of  state^  that  "  the  method  of 
*'  distribution  having  varied,  they  took^  as  the  best 
"  precedent,  what  was  done  at  the  Cape  of  Good 
**  Hope."  It  is  perfectly  clear,  I  think,  that  dtir- 
tribiUion  must  here  mean  division  between  the 
English  and  the  Portuguese  forces,  for  that  covered 
the  only  question  with  the  Portuguese.  To  them  it 
must  be  matter  of  little  consequence  what  was  to  be 
the  distribution  made  of  the  British  share  amongst 
the  British  forces.  But  it  was  of  importance  what 
share  the  Portuguese  government  was  to  retain, 
either  for  itself  or  its  forces,  upon  the  division. 
It  is  in  pursuance  of  this  view,  that  the  very  next 
sentence  in  the  letter  points  directly  to  it.  The 
English  commander  and  the  Portvguese  com- 
mander are  classed  together,  and  the  subordi- 
nate ranks  of  both  in  like  manner ;  and  that  is  all 
that  is  done,  in  order  to  find  out  the  proportionable 
allotments  to  the  two  allied  services,  but  not  a 
word  is  said  about  the  internal  division.  The 
proposed  division,  according  to  the  Cape,  did  not 
in  fact,  take  place  between  the  two  services ;  but 
if  it  had,  still  it  would  not  have  reached  the  inter- 
nal divisions  amongst  the  British.  That  was  for 
British  authorities  to  direct  exclusively. 

Until 
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Until  a  very  late  period  then  (as  far  as  appears 
by  the  present  evidence)  such  was  the  consideration 
of  this  matter  : — a  claim  on  one  side,  accedisd  to 
on  the  other.  No  pretensions  on  one  side  to  the 
merit  of  generosity  ;  on  the  other,  no  expressions 
of  gratitude  for  acts  of  mere  liberality.  All  that 
is  claimed,  all  that  is  admitted^  is  the  merit  of 
simple  justice ;  no  act  of  donation  produced,  no 
act  of  acceptance  on  such  a  ground.  Upon  all 
the  consideration- which  I  can  give  to  the  argu- 
ments which  have  been  ably  urged  on  both  sides 
of  this  question,  I  am  of  opinion,  that  I  am  bound 
to  regard  this  money  as  prize  of  war,  and  not  as 
Portuguese  bounty ;  prize  to  the  crown  England^ 
however  it  may  please  to  dispose  of  it.  I  think  I 
should  act  against  the  just  rights  of  the  British 
crown,  if  I  was  to  declare  that  it  was  entitled  to 
nothing  upon  a  capture  from  the  enemy,  effected 
in  no  inconsiderable  degree  by  its  forces,  but  what 
it  could  obtain  from  the  mere  bounty  of  its  asso- 
ciate in  arms.  Is  there  any  principle  of  the  law 
of  nations,  which  says,  that  to  vest  a  right  in  the 
spoils  of  war,  the  conquest  must  be  effected  by  a 
sole  force  ?  If  so,  what  right  have  the  Portuguese 
to  claim  any  thing,  for  it  was  not  their  sole  force  ? 
If  there  be  no  such  principle,  and  it  once  vests  in 
a  joint  force,  where  does  the  right  of  a  joint  force 
cease  ?  Under  what  disparity  of  numbers  ?  The 
disparity  may  be  such  as  to  make  the  right  hardly 
wortli  the  trouble  and  expence  of  a  legal  reclama- 
tion of  it.  But  it  exists  in  such  cases  in  contemp- 
lation of  the  law ;  and  injustice,  more  or  less,  is 
committed,  whenever  it  is  withheld  in  any  propor- 
tion.    In  the  present  case,    it  has  a  respectable 

magni- 
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magoitade^  and  is  completely  tangible  by  the 
proper  courts  of  this  kingdom.  The  Portuguese 
government  admits  the  claim,  and  the  Portuguete 
courts  assert  no  exclusive  cognizance,  or  indeed 
any  cognizance.  What  is  there  then,  that  stands 
in  the  way  of  a  British  adjudication  ?  I  profess 
that  I  can  see  nothing  that  does,  and  therefore  I 
shall  pronounce  for  the  jurisdiction  of  the  Court. 

Having  decided  for  the  jurisdiction  of  the  Court, 
the  remaining  question  is,  how  it  is  to  be  exercised  ? 
The  prayer  of  the  crown  is,  that  the  money  admit- 
ted to  be  in  the  hands  of  the  parties  may  be  brought 
into  Court.  The  holders  are  gentlemen,  who  describe 
themselves  as  jpnt;afeag6nfo,  not  as  pme  agente,  of 
Sir  James  Yeo  and  others.  It  is  said  that  they  could 
not  be  prize  agents,  because  they  never  considered 
the  money  as  prize y  and,  of  course,  never  qualified 
themselves  as  prize  agents,  nor  are  they  liable  to 
any  of  the  restrictions  imposed  on  prize  agents  by 
statute.  In  other  passages  they  are  described  as 
trustees  for  the  distribution^  according  to  the  con- 
dition of  the  agreement  of  the  Portuguese  govern- 
ment with  our  own  government,  which  agreement  or 
conditions  are  not  exhibited,  nor  is  there  any  proof 
that  they  ever  existed  in  any  producible  form,  or 
contained  any  such  conditions.  The  present  pro- 
ceeding on  the  part  of  government  is  decisive,  that 
it  acknowledged  no  such  agreement  or  conditions, 
or  it  would  not  have  made  such  an  attempt  to 
break  in  upon  such  a  trust,  so  stipulated  for  and 
confirmed.  When  it  calls  upon  them  to  bring  in 
the  proceeds  of  prize  belonging  to  itself,  its 
prayer  is  in  direct  contradiction  to  all  that  is 
averred  respecting  the  understanding  of  the  British 

JTovern- 
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government,  that  this  money  was  the  King  of 
Portugal  ^8y  and  not  prize.  In  what  way  can  the 
Court  justify  a  non-compliance  with  this  prayer  ? 
If  it  be  the  property  of  the  crown,  and  the  crown 
desires  to  have  it  deposited  in  the  registry,  this 
Court  has  no  choice  ;  all  that  I  can  do,  is  to  allow 
a  reasonable  time  for  the  performance  of  what  I 
am  bound  to  direct  shall  be  done ;  and  there 
having  been  mistakes  of  long  standing  about  the 
nature  of  this  property,  and  advances  of  money 
under  the  influence  of  those  mistakes,  I  could  wish 
to  allow  as  much  time  as  can  fairly  be  requested 
for  the  convenience  of  the  parties  ;  and  as  there  is 
reason  to  presume  that  the  whole  may  pass  to  the 
captors  by  royal  grace,  I  shall  not  compel  the 
sums  that  have  been  already  advanced  by  the 
agents  to  some  of  the  captors  to  be  brought  in, 
provided  such  sums  do  not  exceed  what  the 
amount  of  the  shares  of  the  parties  to  whom  the 
advances  have  been  made  would  have  amounted 
to  under  the  prize  proclamation  then  existing; 
but  I  shall  expect  an  exact  account  upon  oath  of 
the  advances  that  have  been  made.  The  rest  of 
the  money  must  be  brought  into  the  registry,  but 
I  shall  not  at  present  specify  any  precise  time 
within  which  it  must  be  done. 


Faikcu 
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URANIE,  MoRGOTTi. 
April  22nd,     'pmS  was  a  motion,  calling  upon  the  Court  to  pro- 


is  n. 


Head-money  ii  uouncc  head-money  to  be  due  to  His  Majesty's 
enem/s'^hip  of  ^^P^  Apollo  aud  Havaunah,  for  this  French  frigate, 
war  tet  on  tire    which  was   destrovcd  by  fire  in  the  harbour  of 

by  herowncrew     -n    •       •         r^  t> 

in  coi»equenoe  Bnudisi.  OutheSlst  01  Jatiuary  1-814,  the  Apollo 
lslBHtuh7orc9  arrived  off  Brindisi  in  pursuit  of  the  Uraniey  which 
d^iroi^df        had  been  chased  from  Anconaj  and  there  found 

His  Majesty's  frigate  Havannah  blockading  the 
port  into  which  the  French  frigate  had  run.  On 
the  third  of  February  following,  it  was  agreed  be- 
tween the  commanders  of  His  Majesty's  two  frigates 
to  proceed  into  the  harbour  for  the  purpose  of 
bringing  the  Uranie  out  or  destroying  her,  and 
when  they  had  got  within  about  two  miles,  it  was 
discovered  that  the  crew  were  disembarking,  and 
that  a  great  smoke  was  issuing  from  her  main 
hatchway,  which  soon  burst  into  a  flame,  and  she 
was  totally  destroyed.  An  affidavit  of  the  purser 
of  the  Apollo  was  exhibited,  with  a  certificate 
annexed,  signed  by  M.  Morgotie^  the  commander 
of  the  French  frigate,  from  which  it  appeared,  that 
there  were  307  men  on  board,  previous  to  her 
being  set  on  fire. 

The  King's  Advocate,  in  moving  the  Court 
to  pronounce  for  the  head-money,  observed  that 
it  was  clear  the  ship  was  set  on  fire  by  the  French 
crew,  solely  in  consequence  of  the  approach  and 
the  expected  attack  of  the  British  frigates.  He 
adverted  to  the  case  of  the  Elise   (vol.  1.  p.  442), 

in 
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in  which  the  Court  had  refused  head-money  for         The 

ITllANIK* 

a  vessel  driven  on  shore  by  a  British  ship  of  war, 


and  set  on  fire,  from  which  she  sustained  so  much     -^/^''  28nd, 

..11  .  ,  ^®*^- 

injury  that  the  enemy  (as  it  was  sworn  to  have 

Keen    afterwards   ascertained),    were    under    the 

necessity  of  breaking  her  up ;  and  he  observed  that 

the  present  case  was  distinguishable  from  that,  as 

in  this  there  was  a  total  destruction  of  the  property 

by  the  fire,  and  consequently  a  total  loss  of  the 

frigate  to  the  enemy ;  whereas  in  the  case  of  the 

Elise,   the  vessel  was  not  totally  destroyed,  nor 

did  the  enemy  sustain  a  total  loss. 

The  Court  thought  the  distinction  important^ 
and  pronounced  in  favour  of  the  claim. 
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VILLE  DE  VARSOVIE  and  othirs.       ^ 

May  ISth, 

1817.  ^HIS  was  a  question  respecting  the  admissibility 

^"r^t  M  b-  of  ^^  affidavit  made  by  Lord  Cochrane^  which 

*^^^*t*  ^^®  objected  to,  on  the  ground  of  his  lordship's  al- 

pmoD  «m-  leged  incompetency  to  give  evidence  in  any  court 

Tieted  of  a  eon"       ^  »       .,  •  /•-■•i*-!  •    m     t 

»piraey  to  de-^  of  justicc,  by  Tcason  of  his  having  been  convicted 
*£ll^"rfMy  of  ^  conspiracy  to  defraud.  The  cause,  out  of 
•ctaaid«ei^onto  which  it  atosc,  was  a  proceeding  to  enquire  who 
thecoorttof      wcrc   the  parties   entitled   to  distribution  in  the 

bounty  or  head-money  due  for  the  destruction  of 
certain  French  vessels  of  war  in  Aix  Roads,  in  the 
month  of  jlpril  1809.  It  commenced  by  a  mo- 
nition issued  at  the  instance  of  the  agent  for  the 
fleet  under  the  command  of  Lord  Gambier,  against 
the  agent  for  Lord  Cochrane ,  late  commander  of  His 
Majesty's  frigate  Imperieuse,  calling  upon  him  to 
shew  cause  why  the  head-money  should  not  bedis^ 
tributed  to  the  commanders,  officers,  and  crews  of 
all  the  ships  composing  Lord  Gambier*s  fleet.  An 
appearance  was  given  for  Lord  Cochrane  by  his 
proctor ;  and  an  act  on  petition  was  entered  into, 
setting  forth  the  circumstances  upon  which  the 
claims  of  the  parties  were  respectively  founded. 
Application  was  afterwards  made  to  the  Court,  on 
behalf  of  Lord  Cochrane,  for  permission  to  correct 
certain  errors  which  were  stated  to  have  crept  into 
the  act  on  petition,  but  the  Court  refused  to  grant 
this  indulgence,  unless  some  satisfactory  explana- 
tion should  be  offered  with  respect  to  the  manner 
in  which  the  errors  had  arisen.     For  this  purpose, 

two 
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two  affidavits,  one  of  them  made  by  a  person  who       J"-*-" 
had  been  professionally  engaged  in  the  conduct  of     «>«*  o»i>e«« 
the  cause,  and  the  other  by  Lord  Cochrane  himself,   ~    ~ 

•^  '        ifoy  13th, 

were  oflfered  to  the  Court.  An  objection  was  taken  i9\% 
by  the  King's  Advocate  to  the  admission  of  this 
latter  affidavit,  on  the  ground  of  Lord  Cochrane'a 
incompetency  to  have  his  testimony  received.  The 
King's  Proctor  then  exhibited  an  official  copy  of  the 
record  of  the  conviction  of  Lord  Cochrane  in  the 
Court  of  King's  Bench,  for  a  conspiracy,  together 
with  an  affidavit  of  the  identity  of  the  person  so 
convicted,  as  being  the  party  in  this  suit.  The  in- 
dictment on  which  his  lordship  was  convicted, 
charged  in  substance  that  he  had  desigi^edly,  un- 
lawfully^ and  fraudulently  conspired  with  certain 
other  persons  therein  named,  to  circulate  false  in- 
telligence for  the  purpose  of  occasioning  a  temporary 
rise  in  the  public  funds,  and  thereby  to  defraud  the 
king's  subjects.  The  fourth  count  charged  him 
with  having  fraudulently,  &c.  conspired  to  cause 
a  letter  to  be  sent  to  Sir  Thonuis  Foley  ^  the  com- 
mander of  His  Majesty's  ships  on  the  Downs 
station^  with  a  wicked  intention  to  impose  upon 
him»  and  to  induce  him  to  communicate  the  false 
matters  contained  in  the  letter  to  the  Lords  of  the 
Admiralty,  and  through  them  to  the  public.  There 
were  other  counts  charging  the  same  fraud,  but 
varying  the  description  as  to  the  modes  of  execut- 
ing it.  There  was  also  produced  the  verdict  of 
the  jury,  finding  Lord  Cochrane  guilty  upon  the 
several  counts  of  the  indictment,  with  the  excep- 
tion of  the  first  and  second,  and  the  judgment  of  the 
courts  sentencing,  him  to  pay  a  fine  of  £1000  to 

the 
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viLLE       lYie  kinff ,  to  stand  in  the  pillory,  and  to  suflfer  three 
and  othen.     months  imprisonment. 

May  ISth, 

1817.  The  King's  Advocate  observed,  that  there  was 

no  principle  in  general  jurisprudence  more  familiar 
to  the  practice  of  courts  of  justice  than  that  of  per- 
sons being  incapacitated  in  certain   cases   from 
giving  their  testimony.     Sometimes  the  ground  of 
exception  was  affinity  to  the  parties  interested ;  at 
other  times  personal  interest  in  the  question  pending; 
and  at  others,  as  in  the  present  instance,  a  want  of 
that  credit  without  which  a  court  of  justice  could 
not  proceed  to  a  decision  upon  grounds  satisfactory 
to   its  own  judicial  conscience.     He  cited  a  va- 
riety of  authorities,  to  shew  that  a  conviction  for  a 
conspiracy  of  the  nature  of  that  of  which   Lord 
Cochrane  had  been  convicted  at  the  prosecution 
of  the  king,  was  to  be  considered  as  an  absolute 
ground  of  disqualification  ;  and  referred  to  decided 
cases,  in  which  he  contended  that  evidence  had  been 
repelled  upon  the  ground  he  was  now  contending 
for,  that  the  infamy  of  the  crime  was  the  ground  of 
the  disqualification,  and  that  every  species  of  the  cri- 
men  falsi,  of  which  that  in  the  present  instance  was 
one,  was  of  this  infamous  nature.     This  doctrine, 
he  observed,  had  been  particularly  laid  down  by 
Mr.  Justice  Buller,   who   expressly  stated  such  a 
consequence  to  be  attached  to  the  crime  of  barratry, 
and  had  described  conspiracy  as  being  a  crime  of 
a  blacker  die  than  that  of  barratry.     1  Hale^  306. 
—2Hal€,277.—GilberrsLsiW  of  Evidence,   139, 
142.— Co.  Litts.  \,6.—Peake,  85.— £dw,P.L.,61. 
—2  Haivk.  609.— iCe/y.  33,  37.-2  Buls.,  154.— 

Raymond, 
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Raymond,  2l2.—8dlkeld,    689.-2    Wilson,   18.—  vitti 

8kyn.  578.-5   Mod.  15.  7G.—LeacWs  Cases  in  ""UX^"' 
Crown  Law,  442. 


.  Adams  followed  on  the  same  side. 

iMshinglon,  in  reply  to  the  objection  taken,  ob- 
senred,  that  if  he  understood  the  objection  cor- 
rectly, it  went  to  the  utter  disqualification  of  Lord 
Coehrane  as  a  witness  for  ever  and  in  all  causes.  The 
ground  of  objection  was  one  which  so  seldom  oc- 
curred in  these  courts,  that  he  felt  himself  under  a 
difficulty  in  arguing  the  case,  which  he  should  not 
bave  felt  in  cases  more  within  the  scope  of  his  daily 
experience  and  practice.  The  question  was,  whether 
the  conviction  had  rendered  Lord  Cochrane  infa- 
Euous  or  not ;  whether  it  had  made  him  incompetent 
3ven  to  give  an  affidavit.  If  the  objection  should  be 
lield  valid,  it  would,  in  the  shape  which  the  case  had 
issnmed,  deprive  Lord  Cochrane  of  all  evidence 
iriiatever,  and  that  under  very  particular  circum- 
stances.  It  was  not  doubted  that  Lord  Cochrane  was 
in  actual  captor,  nor  that  the  principal  brunt  of  the 
ictiou^  and  the  hazard  attendant  upon  the  capture, 
lad  been  borne  by  his  lordship.  The  ordinary  course 
n  such  cases  was  for  those  who  set  up  an  alleged 
daim  to  share,  upon  which  any  dispute  should  arise, 
o  be  put  to  establish  that  claim  by  legal  evidence ; 
qK>n  them  was  the  ontis  prohandi.  In  the  present  case 
his  usual  course  had  been  varied,  the  agent  for  the 
leet  and  the  King's  Proctor  having  adopted  a  dif- 
erent  course  of  proceeding.  Instead  of  the  ques- 
ion  coming  on  by  allegation,  where  strictly  legal 
evidence  only  could  be  produced,  where  all  testi- 

v6l.  II.  N  mony 


Mag  13tb, 
1917. 
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Di  VaI^  I    ™^^y  of  persons  interested  must  have  been  rejected, 
andothert.     it  caoie  OH  by  act  on  petition,  where  the  litigant 

M    13th."'  P^'^^®  ^^^  ^o  power  of  compelling  the  production 
iflir        of  any  testimony  whatever,  and  that  which  was  to 
be  used  in  the  cause  came  from  the  suitors  them- 
selves.    In  equity  such  an  objection  as  the  present 
was  peculiarly   to  be   discountenanced,  and  stitt 
more  so,  when  the  subject  matter  of  the  suit  and  the 
parties  litigant  were  considered.     Those  who  now 
claimed  to  besharers  with  Lord  Cochrane  were  brother 
officers  of  his  lordship,  and  they  sought  to  obtain 
an  advantage  to  themselves  by  excluding  the  tes- 
timony of  him  whose  conspicuous  gallantry,  admit* 
ted  by  themselves,  and  known  to  all  the  world» 
had  given  the  reward  itself  (which  was  the  sub- 
ject  of  the  suit)    existence.     Such   an  objecticm 
might  have  been  taken  in  the   Court  of  King's 
Bench,    or  the   Court  of  Chancery,    in   both  of. 
which  Lord  Cochrane  had  suits ;  or  in  the  House 
of  Commons,  of  which  he  was  a  member ;  but  it 
had  not  been  so.     It  had  been  reserved  to  be  taken 
by  his  brother  officers  in  this  court,  and  under  these 
pecuUar  circumstances.     Undoubtedly  they  had  in 
law  a  right  to  take  it,  if  they  thought  proper ;  and 
for  the  exercise  of  that  right,  they  could  only  be 
accountable  to  their  own   consciences,   and  tJie 
tribunal  of  public  opinion.     He  then  proceeded 
to     contend,     that     objections    to     competeosej 
were  to    be    construed  strictly:    the   leaning  of 
courts  was  against  sustaining  or  extending  them: 
they  were  generally   described   as  odious »  and  if 
they    were    so    to    be     considered    in    ordinary 
cases,  they  were  more  especially  so  in  this.     He 

then 
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then  remarked,  that  he  must  take  the  conviction       J"*^' 
as  true,  however  the  facts  on  ^vhich  it  was  founded     andoUitrt. 
might  have  been  doubted ;  and  though  a  difference      _.    ,.^ 

*^  '  ,  nay  IStbp 

of  opinion  had  existed  upon  it  in  parkament^  and  1817. 
Lord  Cochrane  had  been  deprived  of  the  benefit  of  a 
new  trial  by  a  technical  rule  of  the  Court  of  King's 
Bench.  The  question  then  was,  whether,  in  conse- 
quence of  the  conviction  produced,  Lord  Cochrane 
was  rendered  for  ever  incompetent  to  give  his  testi- 
mony in  a  court  of  justice.  The  conviction  was  for 
a  conspiracy ;  but  did  every  conviction  for  a  con- 
spiracy render  the  person  convicted  infamous  ?  It 
was  not  alleged  that  universally  a  conviction  would 
have  such  an  effect^  but  only  that  a  conviction  at  the 
suit  of  the  king  would.  Sir  M.  Hale,  vol.  ii.  p.  277., 
said  ''On  attaint  of  a  conspiracy  at  the  suit  of  the 
"  c^rowUf  the  defendant  is  to  have  a  villainous  judg- 
"  ment  andflmi«ere  liberam  legem:  but  otherwise,  - 
•*  if  he  be  only  attainted  at  the  suit  of  the  party." 
The  villainous  judgment  was  therefore  the  basis  of 
die  incompetency ;  and  if  the  villainous  judgment 
were  not  in  law  a  necessary  consequence  of  the 
omviction  for  conspiracy,  the  reason,  upon  which 
the  incompetency  was  founded,  entirely  failed. 
The  villainous  judgment  in  fact  only  followed  a 
particular  species  of  that  crime  which  is  now  gene- 
rally termed  conspiracy ;  for  conspiracy  in  former 
times  was  not  the  offence  to  which  that  tenn  is  now 
generally  applied.  He  then  referred  to  the  statute 
of  Edward  /.  as  first  defining  the  offence  of  con- 
spiracy, and  to  Coke's  Institutes^  p.  141,  and  Co. 
Xdtt.  6.,  where,  as  he  remarked,  Lord  Coke,  who 
^had  used  the  term  conspiracy  as  inducing  conspiracy, 
liad  himself  explained  the  conspiracy  he  meant,  as 

N  2  being 
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Villi       being  not  what  is  now  termed  a  conspiracy,  but  a 

and  otiMn.     conspiracy  maliciously  to  indict  a  person  of  felony. 

^Tr"~~  When,  therefore,  he  spoke  of  incompetency  fol- 

1817.  lowing  from  a  conviction  for  conspiracy,  it  must 
be  taken  that  he  spoke  of  a  conspiracy  to  indict  for 
capital  felony.  Mr.  Sergeant  Hawkins^  (vol.  ii. 
book  1.  c.  72.  sect.  9.),  speaking  of  conspiracy, 
had  said  that  the  villainous  judgment  should 
follow  a  conviction  upon  a  conspiracy  to  indict  for 
capital  felony :  but  whether  in  any  other  case  or 
nat^  he  said  he  did  not  find  it  settled.  If  then  the 
law  remained  thus,  the  Court  would  hardly  hold 
that  incompetency  followed  in  a  case  where  the 
very  basis  of  the  principle  was  doubted ;  and  more 
especially  as,  since  the  time  of  Edward  /.,  no  such 
judgment  had  been  given  in  any  case ;  and  also 
because  it  was  manifest  that  Lord  Coke,  to  whom 
both  Hawkins  and  Hale  appealed  as  authority, 
was  speaking  of  a  particular  species  of  conspiracy. 
The  point,  however,  was  not  left  in  the  doubt  which 
Hawkins  supposed ;  for  there  was  the  authority  of 
Lord  Holt,  in  the  case  of  Saville  v.  Roberts,  (12 
Modem  Reports,  p.  209,)  subsequently  confirmed 
by  Lord  Raymond,  expressly  on  the  point  that  the 
villainous  judgment  did  not  attach,  but  upon  the 
conspiracy  to  indict  for  feloy.  It  was  not  neces- 
sary to  trace  this  point  farther,  for  these  were  the 
greatest  authorities  in  the  criminal  law,  and  all 
subsequent  writers  had  only  copied  from  them.  It 
therefore  followed,  that  when  it  was  said  that  a 
conviction  for  a  conspiracy  at  the  suit  of  the  king 
rendered  incompetent,  because  the  villainous  judg- 
ment  followed,  a  conviction  for  any  other  conspiracy 
at  the  suit  of  the  king  would  not  render  incompe- 
tent, 
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tent,  because  the  villainous  judgment,  the  reason  J'"' 
for  the  incompetency  in  the  former  case,  would  •ndothen. 
not  attach.  'Hie  dreadful  extent  to  which  a  con-  ^  ,^^ 
trary  doctrine  would  go  was  no  light  argument  isi?. 
against  it.  If  Lord  Holt  were  not  correct,  the  vil- 
lainous  judgment  might  be  pronounced  upon  all 
artificers  convicted  of  a  conspiracy  to  raise  their 
wages,  upon  persons  conspiring  to  poach,  to  break 
down  fences,  or  to  publish  a  libel ;  for,  according 
to  the  law  of  conspiracy  as  now  understood, 
persons  conspiring  to  do  any  unlawful  act,  commit 
the  crime  of  conspiracy. .  What  such  a  judgment 
was,  might  be  seen  in  Lord  Coke ;  and  the  incon- 
venience of  rendering  so  numerous  sf  class  of 
persons  utterly  incompetent,  was  apparent.  If  any 
conspiracy  was  sufficient  to  render  all  convicted  of 
it  infamous,  the  statutes  (2  &  3  Edxo.  6.  ch.  15.) 
by  which  artificers  who  do  conspire  are  pnly  ren- 
dered infamous  for  the  third  offence,  receiving  a 
milder  punishment  for  the  two  first,  would  be  an 
abatement  of  the  punishment,  instead  of  a  vindi- 
catory statute.  There  was  no  legal  authority  for 
a  conviction  upon  any  other  conspiracy  (than  such 
as  he  had  described)  rendering  incompetent ;  and 
it  would  therefore  be  quite  sufficient  to  say  that 
the  objection  was  not  supported,  for  those  who 
allege  the  objection  were  bound  to  show  the  law 
upon  which  it  rested.  There  were,  however,  very 
many  legal  decisions,  as  well  as  strong  grounds,  by 
which  to  prove  the  negative,  viz. ;  that  a  con- 
viction for  any  other  conspiracy  does  not  render 
incompetent.  Lord  Cochrane  had  been  convicted 
of  a  conspiracy,  and  nothing  else.  He  had  not 
been  convicted  of  having  done  any  thing,  but  of 

N  3  conspiring 
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vtuB       conspiring  to  injure  and  aggrieve,  &c.     He  had  not 
andothcrt.'   been  convicted  of  the  act  itself,  but  of  conspiring 

to  do  the  act ;  and  the  conviction  for  a  conspiracy 

1817.  to  do  such  an  act  was  not  shown  to  have  ever  ren- 
dered any  one  incompetent.  If  then  Lord  Cochrane 
was  not  rendered  incompetent  by  reason  of  a  con- 
viction for  such  a  conspiracy  at  the  suit  of  the  King, 
the  next  question  was,  whether  he  was  incompetent 
in  consequence  of  the  conviction  abstractedly. 
The  judgment  being  to  undergo  the  pillory,  would 
not  per  se^  be  attended  with  any  such  consequence ; 
for  it  was  now  decided,  that  a  man  may  have  judg- 
ment of  the  pillory,  and  actually  undergo  it, 
without  being  thereby  rendered  incompetent,  as  in 
the  case  of  a  libel  on  government.  The  law  on 
these  questions  had  been  subjected  to  great 
variations.  At  one  time  it  was  held  that  a  judg- 
ment of  pillory,  and  actually  suffering  it,  would 
render  the  person  convicted  ever  after  incompe- 
tent. The  law  was  then  changed,  and  it  was  held 
that  the  judgment  of  pillory  did  not  disqualify,  but 
that  the  nature  of  the  offence  and  not  the  judgment 
was  to  be  considered.  As  to  the  nature  of  the 
offence,  it  had  never  been  defined  with  any  accu- 
racy, what  was  an  infamous  offence,  or  what  the 
crimen  falsi.  He  instanced  certain  convictions  for 
forgery,  for  conspiracies  to  accuse  of  felony,  or  to 
commit  other  crimes,  libels  against  government, 
trespasses,  riots,  and  other  offences,  which  did  not 
disqualify ;  and  contended,  that  in  the  major  part 
of  these  offences,  the  crimen  falsi  must  either  exist 
of  necessity,  or  in  all  probability.  The  distinctions, 
therefore,  as  to  what  was  the  crimen  falsi,  or  not, 
were  exceedingly  minute  and  delicate  ;  and  courts 

should 
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should  pause  before  they  pronounced  for  any  incom-        villi        \ 
petency,  except    under  the   authority  of  decided   ""InJoJw"' 

cases.      He  then  adverted  to  the  nature  of  the 

offence  of  which  Lord  Cochrane  had  been  acquitted,     ^Tsi?!^' 
and  that*  of  which  he  had  been  convicted  ;    and 
contended  that   there  was  nothing  in   the   latter 
offence  peculiarly  to  be  denominated   the  cnmen 
falsi :  and  farther,  that  Lord  Cochrane' s  conviction 
was  not  of  having  committed  it,  but  only  of  having 
conspired  to  do  so.     He  then  alluded  to  the  nature 
of  the  punishment,  and  contended  that  all  felons 
were  incapacitated   only  during    the  existence  of 
the  punishment;    as  even  in  cases  of  felony  the 
parties  were  restored  to  credit  after  having  suffered 
the  penalty  of  their  offence ;  and  it  would  be  ex- 
traordinary if  a  conspiracy  to  commit  an  offence 
should  be  visited  with  a  greater  punishment  than 
the  commission  of  the  offence  itself ;  that  in  the 
one  case  the  incompetency  should  last  in  perpetuum, 
and  in  the  other  be  limited  to  the  duration  of  the 
punishment.      Lord    Cochrane    had    suffered    his 
punishment;    and   had  his  offence   been  greater 
than   felony,    which  only  disqualified  during  the 
punishment }   He  then  adverted  to  the  remission  of 
the  punishment  of  the  pillory,  and  expressed  a  wish 
to  lay  before  the  Court  an  official  copy  of  the  king's 
pardon.     He  went  on  to  examine  several  of  the 
cases  referred  to,  and  concluded  by  submitting, 
that  neither  upon  them,  nor  upon  the  authorities 
referred  to  on  the  other  side,  could  the  objection 
taken  be  supported. 

Dodson  on  the  same  side. 

N  4  JUDG- 
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DEvl"ii.«,  Judgment.     . 

•^  <>*^>^  Sir  WUliam  iSrott.— This  is  a  suit  arising  upon 
jifoy  isth,  *^^  capture  and  destruction  of  the  French  vessels 
1817.  of  war  in  Basque  Roads  in  the  year  1809.  And 
the  question  to  be  determined  is,  who  are  the 
persons  to  whom  the  head-money  granted  by  act 
of  parliament  is  due,  whether  to  the  actual  captors, 
or  to  the  fleet  generally  in  conjunction  with  them. 
It  commenced  with  a  monition  from  the  fleet; 
calling  upon  Lord  Cochrane,  the  actual  captor,  to 
shew  cause  why  the  fleet  should  not  be  admitted 
to  share  in  the  head-money,  which  is,  in  the  de- 
cisions of  this  Court,  considered  as  more  imme* 
diately  belonging  to  the  actual  captors  than  prize 
is,  but  which  the  fleet  asserted  themselves  to  be, 
as  well  as  the  ships  under  the  immediate  command 
of  Lord  Cochrane.  His  answer  to  the  monition 
to  shew  cause,  was  by  entering  into  an  act  on 
petition  (as  it  is  technically  called) ;  a  summary 
mode  of  proceeding,  in  which  the  parties  state 
their  respective  cases  briefly,  and  support  their 
statements  by  affidavit , — a  form  convenient  enough 
in  matters  of  slight  interests  and  not  of  very  delicate 
investigation,  but  certainly  not  adapted  to  a  case 
like  this,  where  the  important  facts  of  the  case 
are  themselves  minute,  and  therefore  unfit  to  be 
left  to  the  laxity  of  affidavits,  and  in  which  the 
examination  of  unwilling  witnesses  cannot  be  en- 
forced by  the  authority  of  the  Court.  There 
seems  to  have  been  no  reason  why  Lord  Cochrane 
might  not  have  given  an  allegation,  stating  that 
the  ships  under  his  command  were  the  actual 
captors,  and  denying  the  right  of  the  other  ships 
to  be  considered  in  that  capacity :    the  onus  pro-- 

bandi 
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bandi  might  then  have  heen  thrown  on  the  other       viit« 
side,  witnesses  have  been  compelled  to  give  their     tndothen. ' 
evidence,  and  answers  upon  oath  extorted  from  the  ~ 

other  parties.  No  reason  is  assigned  why  all  this  isn. 
has  not  been  done.  It  has  been  thought  proper  to 
pursue  another  course ;  an  act  on  petition  has 
been  entered  into,  and  affidavits  adduced  in  support 
of  it,  amongst  others,  one  from  Lord  Cochrane 
himself,  which  has  been  objected  to  on  the  ground 
of  his  incompetency  to  give  evidence  in  any  court 
of  justice,  in  consequence  of  his  having  been  con- 
victed  in  the  Court  of  King's  Bench  of  a  conspi- 
racy to  defraud,  and  having  been  sentenced  to  stand 
in  the  pillory. 

This  objection  must  be  considered  on  the  autho- 
rities of  the  law  of  England.  The  question,  it  is 
true^  arises  in  a  cause  and  likewise  in  a  court  which 
are  both  governed  by  another  system,  but  it  arises 
incidentally  in  a  case  that  concerns  British  subjects 
only,  on  a  mere  dispute  of  property  between  them, 
and  if  determined  in  one  manner,  deeply  affecting 
the  civil  condition  and  capacity  of  one  of  them. 
Upon  all  these  considerations,  it  is  the  duty  of  the 
Court  to  look  only  to  the  law  of  England  as  its 
proper  guide,  although  it  does  not  administer  that 
law  generally,  and  therefore  does  not  profess  to 
understand  it  otherwise  than  by  the  information  it 
collects  pro  re  natd^  and  with  the  diffidence  that 
naturally  belongs  to  partial  views  and  an  imperfect 
knowledge  of  the  general  system.  Principles  re- 
specting the  competency  of  witnesses  are,  however, 
common  to  all  systems.  The  civil  law,  in  which 
the  nature  of  testimony  has  been  the  object  of 
peculiar  attention,  is  the  undoubted  source  of  many 

rules 
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viLti       rules  to  be  found  in  most  modern  systems  of  juris- 

and  othen.     prudence,  in  our  own  as  well  as  in  others.     It  is  one 

rule  that  the  testimony  of  those  who  are  damnati 

May  18th,  .  . 

1817.  publico  jududo  is  inadmissible.  If  a  man  is  stig* 
matized  by  public  fame  only^  and  not  by  censure 
of  law,  it  affects  the  credit  of  his  testimony »  but 
not  his  admission  to  the  formal  character  of  a 
witness.  It  is  another  rule,  that  the  publicum 
judiciwn  must  be  upon  an  offence  implying  such  a 
dereliction  ^of  moral  principle,  as  carries  with  it  a 
conclusion  of  a  total  disregard  to  the  obligation  of 
an  oath.  Crimes  of  the  graver  kind,  which  render 
a  man  unfit  even  to  be  permitted  to  live  in  the 
same  country  in  which  he  has  committed  them, 
render  him  unworthy  of  belief  in  a  court  of  justice. 
In  lighter  offences  the  incapacity  stands  on  a 
footing  of  a  more  positive  nature,  founded  certainly 
in  principle,  upon  a  moral  consideration,  but  dis- 
criminated upon  gradations  marked  and  distinc- 
tions taken  by  law  in  the  exercise  of  a  sound 
discretion,  and  recognised  by  the  authorities  of 
accredited  text  writers,  and  the  actual  decisions  of 
the  higher  courts  of  justice.  It  is  almost  unne- 
cessary to  add  that  it  will  be  the  duty  of  this  Court 
to  keep  within  the  exact  pale  of  such  authorities, 
to  go  full  as  far  as  they  have  travelled,  but  no 
farther.  The  courts  which  have  a  direct  jurisdic- 
tion on  such  subjects,  may  with  great  propriety, 
and  under  irresistible  calls  of  public  duty,  carry 
them  further  upon  principles  of  just  analogy ;  but 
this  Court,  which  touches  such  a  question  only 
incidentally,  has  a  more  confined  province.  It  must 
not  place  itself  in  the  unseemly  situation  of  carrying 
the  penal  law  of  England  (for  such  is  the  nature 

of 
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of  the  present  question)  one  hair's  breadth  further       J*^'-* 
than  the  common  law  of  England  can  be  shewn     aodothen. 
to  have  already  carried  it.     It  is  then  a  question 
of  fact,  how  far  it  has  been  actually  carried.  1817.  ' 

In  tracing  the  history  of  this  subject,  it  clearly 
appears  that  for  a  long  time  the  incompetency  was 
supposed  to  result  rather  from  the  mode  of  punish- 
ment than  from  the  nature  of  the  offence.  To 
some  modes  of  punishment  infamy  appears  to  have 
been  technically  attached^  and  that  infamy  carried 
along  with  it  the  incompetency  of  the  person  who 
had  suffered  it.  Accordingly,  Lord  Coke  lays 
down  without  reserve,  that  if  a  person  hath  stood 
in  a  tumbril,  or  been,  branded,  or  hath  lost  his 
ears  (no  matter  it  should  seem  for  what),  he  is 
incompetent.  This  doctrine  gave  way  but  slowly, 
and  certainly  upon  a  hesitating  consideration.  In 
the  case  of  Davis  v.  Carter  (5  Mod.  Rep.),  Holt 
is  reported  to  have  said,  if  a  man  stands  in  a  pil- 
lory, he  cannot  be  a  witness ;  but  if  he  be  con- 
victed for  a  libel,  and  has  stood  the  pillory  for  it, 
yet  perhaps  he  may  be  a  witness.  In  Fortescue  a 
stronger  view  of  the  subject  is  taken  (in  1695), 
Rex  V.  Crosby^  2  Salkeld,  689.  It  appears 
to  have  shifted  from  the  punishment,  but  no 
further  back  than  to  the  judgment ;  for  HoU 
lays  it  down  there,  1st,  that  the  disability  flows 
from  the  infamous  judgment,  and  not  from  the 
nature  of  the  crime  ;  for  if  a  man  be  convict  for  a 
cheal,  and  adjudged  to  stand  in  the  pillory,  he 
cannot  be  a  witness  ;  otherwise,  if  not  adjudged  to 
stand  in  the  pillory.  The  law  did  not  remain 
long  on  this  footing,  which  certainly  could  not 
be  considered  as  a  commodious  one,  that  the  dis- 
ability 
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Villi       abUitv  should  arise  not  from  the  nature  of  the 

DB  VaBIOVII,  ^ 

and  othen.  crime  noF  from  the  mode  of  the  punishment,  but 
from  the  judgment,  which  merely  prescribes  the 
1817.  '  mode  of  punishment.  Still,  however,  the  more 
ancient  opinion  appears  to  have  lingered  in  the 
courts ;  for  though  it  is  laid  down  by  the  Court  in 
the  case  of  Rex  v.  Ford^  that  it  is  not  the  nature 
of  the  punishment  but  the  nature  of  the  crime  and 
the  conviction  that  creates  the  infamy  (anno  1700), 
yet  the  doctrine  does  not  appear  at  that  time  to 
have  been  finally  and  fully  settled,  nor  was  it 
so  settled  until  after  three  arguments  at  bar 
(2  fFilson,  18.)  in  the  year  1755.  It  then  pro. 
ceeds  to  speak  in  strong  and  not  very  measured 
terms  of  reprobation  against  the  doctrine  which 
had  originally  possession  of  the  courts,  that  it  is 
absurd  and  ridiculous  to  say,  that  it  is  the  pimish- 
ment  of  the  pillory  and  not  the  nature  of  the 
crime,  which  renders  persons  incapable  to  give 
testimony  in  a  court  of  justice. 

It  now  appears  to  be  finally  settled  by  Mr. 
Justice  BuUer,  {Leach's  Crown  Law,  442.)  that 
the  infamy  arises,  not  from  the  punishment  nor 
from  the  judgment,  but  from  the  nature  of  the 
crime.  The  question  recurs  to  what  offences 
has  the  law  attached  the  disability  besides  those 
higher  offences  which  are  visited  with  the  heaviest 
punishments  that  man  can  inflict  on  man.  It 
is  laid  down  very  generally,  that  all  crimes  com- 
prehended under  the  crimen  falsi  subject  the 
guilty  parties  to  this  disability.  It  is  so  laid 
down  by  Gilbert  in  his  treatise  upon  the  Law  of 
Evidence,  by  Leach^  by  Peake^  and  by  Phillips^ 
and  in  short  by  all  the  approved  text  authori- 
ties. 


HIGH  COURT  OF  ADMIRALTY.  189 

ties.  The  first  step,  therefore,  is  to  ascertain  what  J*^^* 
is  the  crimen  faUi :  The  term  itself  is  borrowed  •od  otben. 
firom  the  civil  law,  and  is  much  the  subject  of  the  ^^  ^^~' 
Lex  Cornelia  de  falsis,  and  the  numerous  commen-  isn. 
taries  upon  that  law.  I  have  in  vain  endeavoured 
to  find  a  satisfactory  definition  of  this  term  in 
those  books.  It  seems  to  have  been  particularly 
ppinted  to  the  offence  of  forgery,  as  I  observe  it 
it  is  likewise  by  Mr.  Justice  Blackstone  (vol.  iv. 
247.)  *' forgery  or  the  crimen  falsi  ;^^  as  if  it  were 
rather  the  technical  description  of  that  particular 
offence  than  a  general  description,  including  a 
class  of  offences.  But  it  appears  to  have  been 
extended  to  other  offences,  though  I  meet  with  no 
precise  definition  that  includes  all  the  offences 
comprehended  under  it,  and  them  only.  It  was 
perhaps,  more  convenient  to  leave  such  a  mat- 
ter to  the  known  wisdom  and  integrity  of  the 
tribunals  acting  upon  the  particular  occasion  as 
it  occurred,  than  to  shut  it  up  within  the  limits  of 
any  exact  definition  of  the  word  falsi ;  for,  I  pre- 
sume^ it  would  be  as  inconvenient  to  say,  that 
every  judgment  upon  a  falsehood,  however  slight 
and  unimportant  in  its  injurious  effects,  would 
subject  the  convicted  party  to  this  disability,  as  it 
would  be  to  say,  that  there  are  no  crimes  coming 
under  the  description  oifalsij  that  ought  to  subject 
to  such  an  incapacity.  My  limited  acquaintance 
with  the  authorities  of  the  common  law,  has 
equally  failed  in  famishing  me  either  with  a 
definition  of  the  crime^  or  a  plenary  enumera- 
tion of  the  species  that  are  comprehended  under 
it. 

Mr. 
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Villi  Mf.  Jttstice  Blackstom  lays  it  down  thus,  a  coa- 

and  others,     victioii  of  any  offence  comprehended  under  the  de- 

nomination  of  crimen  falsi  ;    but  this  leaves  it  still 

1817.  '  at  large  what  offences  are  so  comprehended ;  and 
the  general  term,  as  I  have  observed,  leads  to  no 
distinct  inclusive  and  exclusive  specification.  Lord 
Chief  Baron  GUhert  lays  it  down  repeatedly  thus, 
(141.  143.)  every  crimen  falsi,  such  as  forgery, 
perjury,  and  the  like,  but  without  laying  down  as 
a  guide  to  my  judgment  what  degree  of  likeness  is 
required,  and  where  it  ought  to  end,  and  becomes 
extinct.  Mr.  Peake  (35)  states  it  thus,  every 
species  of  the  crimen  falsi,  such  as  perjury,  con- 
spiracy, &c.  Mr.  Phillips  (p.  15),  no  incompe- 
tency from  the  punishment  unless  pro  crunme 
falsiy  such  as  perjury,  &c.  Here  is  a  large  hiatM 
under  these  et  ceieras  and  the  likes,  and  I  should 
find  great  difiiculty  in  filling  it,  except  under  the 
guidance  of  determined  cases. 

Some  text  authorities  certainly  mention  con- 
spiracy among  the  grounds  of  incapacity ;  but 
surely,  not  every  conspiracy  in  the  unlimited 
sense  of  the  word ;  though  Lord  Coke,  in  the 
passage  referred  to,  uses  it  without  any  adjunct  of 
limitation.  The  word  conspiracy  standing  here, 
has  been  argued,  with  a  considerable  shew  of 
authority,  to  have  a  technical  meaning,  now  obso- 
lete, and  that  meaning  defined  by  a  statute  enacted 
for  that  purpose  {Ed.  1 .) ,  and  it  does  at  that  time 
appear  to  have  had  that  particular  meaning ;  a 
meaning  arising  out  of  the  manners  of  the  times, 
when  men  of  wealth  collected  numbers  together,  for 
the  purpose  of  oppressing  others.-   In  that  sense,  it 

travels 
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travels  well  in  a  course  of  legal  guilt  along  with       vilu 
barratry  (which  stands  in  the  catalogue  with  it) ;    "Ld  othw.'* 

the  one  being  an  oppression  by  force  of  arms,  the 

other  under  a  color  of  law.  In  another  passage,  ^^9^7!^ 
Lord  Coke  qualifies  the  conspiracy  by  annexing  to 
it^  that  it  must  be  a  conspiracy  at  the  mit  of  the 
crown.  It  requires  more  information  than  I  possess 
to  be  able  to  distinguish  what  is  a  conspiracy  at 
the  suit  of  the  crown,  and  what  is  not.-Supposing 
that  a  conspiracy  at  the  suit  of  the  crown,  means 
in  the  ordinary  sense  a  criminal  conviction,  the 
incapacity  seems  to  have  been  intimately  con- 
nected with  the  villainous  judgment  to  which  it 
then  led ;  but  w^hich  is  admitted  by  Mr.  Justice 
Biiackstone  (vol.  iv.  137.)  to  have  become  obsolete 
by  long  disuse.  In  some  of  the  latest  cases^  where 
it  is  alluded  to,  it  is  expressly  laid  down  {Saville  v. 
Roberts,  12  Mod.  209,  anno  1706.),  that  no  vil- 
lainous  judgment  could  be  given,  but  where  the 
oooBpiracy  was  to  take  away  a  man's  life.  But  « 
whether  that  was  so  or  not,  it  is  not  now  material 
to  enquire ;  because,  by  the  later  authorities,  it 
seems  to  be  admitted,  that  it  is  only  for  conspiracy 
under  the  denomination  of  crimen  falsi,  which 
brings  the  question  back  to  the  proper  interpreta- 
tion of  that  genus  of  crime. 

Such  seems  to  be  the  state  of  text  authorities. 
Actual  decisions  are  numerous,  respecting  crimes 
immediately  affecting  the  purity  of  all  public  justice. 
Perjury,  subornation,  suppression  by  .  bribery, 
forgery  of  instruments,  conspiracy  to  charge  a 
person  falsely  with  the  crime  of  perjiiry  ;  all  these 
are  intimately  connected  with  the  administration 
of  public- justice.  So  far  the  law  has  gone  affirma- 
tively ; 
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vitt«  lively :  and  it  i8  not  for  me  to  say  where  it  should 
and  otben.  stop  negatively.  The  courts  which  possess  a  direct 
^  jurisdiction,  may  with  perfect  propriety  go  further 

1817.  upon  principles  of  analogy  or  assimilation  to  cases 
already  decided.  But  the  province  of  this  Court 
upon  such  a  subject  appears  to  be  more  limited. 
It  must  not  tread  paths  which  have  not  hitherto 
been  trodden  by  those  whose  footsteps  it  is  bound 
to  follow :  If  it  is  to  apply  the  severe  penalty  of 
the  law,  it  must  be  upon  a  direct  authority^  not 
upon  analogy  or  assimilation.  The  crimen  fain 
has  no  where  been  accurately  defined;  nor  the 
species  of  it  authoritatively  enumerated.  There 
are  chasms  in  the  law  that  must  be  filled  up  by 
those  to  whom  the  law  has  more  immediately  con- 
fided a  discretionary  judgment  upon  such  points. 
If  I  find  an  actual  case  in  which  a  conspiracy  to 
cheat  yi^B  been  held  to  carry  with  it  this  conse* 
quence,  it  is  my  duty  to  apply  it  to  one  that  falls 
directly  under  the  same  class,  though  not  resem- 
bling it  in  all  circumstances :  But  I  find  no  such 
actual  case  (and  certainly  I  have  not  been  able  to 
do  so),  then  looking  to  what  has  been  the  incli- 
nation of  the  courts  in  later  times,  rather  to 
narrow  the  ancient  incapacity  of  witnesses  than 
to  open  the  door  still  wider;  looking  to  the 
variation  which  the  law  seems  to  have  undergone 
in  the  consideration  of  very  eminent  judges,  at  the 
cautious  hesitation  of  opinion  with  which  this 
subject  has  been  treated  by  the  highest  authorities, 
I  do  not  find  myself  entitled  to  say  that  the 
affidavit  of  this  person  ought  to  be  rejected  in  this 
Court,  as  being  clearly  inadmissable  in  all  courts 
whatsoever.     It  has  been  asserted  in  argument, 

that 
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that  affidavits  made  by  him,  have  actually  been       J''" 
admitted  in  the  Court  of  Chancery,  and  in  the     Mdothen. 
Court  of  King's  Bench  and  elsewhere  :  and  these      ^    .  , 

^  May  ISth, 

not  exculpatory  or  defensive  affidavits,  but  isir. 
affidavits  applying  to  mere  civil  rights  of  another 
nature..  Whether  the  validity  of  these  affidavits 
was  objected  to  by  the  counsel,  or  considered  by 
the  court,  I  have  not  been  informed ;  and  there- 
fore cannot  consider  them  as  authorities  tipon  the 
subject,  though  perhaps  it  might  be  too  much  for 
me  to  say,  that  the  admission^  even  without 
opposition,  is  a  fact  of  no  moment  whatever.  It 
is  possible,  and  perhaps  to  be  wished,  that  upon 
an  appeal  on  the  general  merits  of  the  present  suit, 
the  opinion  of  the  proper  judges  may  be  invoked 
for  the  determination  of  this  incidental  question. 
All  that  I  do  has  no  effect,  but  that  of  admitting 
this  particular  affidavit  in  this  Court,  leaving  the 
question  of  the  general  competency  of  Lord 
Cochrane  to  be  definitively  settled  by  the  more 
appropriate  judges.  ^ 


VOL.  li.  o 
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PELICAN,  MooDiE. 

Sy^  9th,  1817.  f  HIS  ship  being  under  British  colours,  and  having 

i^.'^n'Z'S  ^^  ^^^^^  ^^  serrons  of  indigo,  10  tons  of  log- 
not  manned  and  wood,  50,1 8 l^f;  doUars,  and  1086  ouuces  insurgent 
ing  to  Ulw,  are  doUars ;  and  also  a  number  of  Spanish  pas* 
fckurc,ifthi[l^  sengers,  which  came  on  board  at  Campeachyy  was 

Sftr.hi*  wl?a  ™^*  ^'^**^  ^'  ®^^  ^y  ^^^  Majesty's  ship  North  Star, 
matter  of  un-      Thomos   Coc    esquire,   commander,    on  the    7th 

cewity.       *'    March  1814,  off  Negril  on  the  island  of  Jamaica^ 

in  the  prosecution  of  her  voyage  from  Campeachy 
to  Port  Royal,  and  was  seized  and  brought  to 
Port  Royal,  where  she  arrived  on  the  eighth 
of  the  same  month. 

In  the  month  of  March  1814,  a  libel  was  filed 
against  the  schooner  and  cargo  stating  the  fact 
of  the  seizure  off  Negril,  and  reciting  the  fol- 
lowing acts  of  parliament,  viz.  12  C.  2.,  7  & 
8  W.  3.,  15  G.  2.,  26  G.  3.,  27  G.  3.,  34  G.  3., 
43  G.  3. ;  and  further  stating,  that  on  the  9th 
February  1814,  190  bales  of  dry  goods,  and  foiir 
barrels  of  other  goods  were  exported  from  Port 
Royal  aforesaid  on  board  the  schooner,  she  not  being 
of  the  built  of  England,  Ireland,  or  of  any  of  the 
colonies  belonging  to  His  Majesty,  and  wholly 
owned  by  the  people  thereof  or  any  of  them; 
and  navigated  with  the  master  and  three-fourths 
of  the  mariners  of  the  said  places  only  ;   and  not 

being 
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being  taken  as   prize  and  condemnation   thereof         '"** 
made,  and  not  having  such  proof  of  her  built  and 


property,  nor  documented  as  is  enacted  in  and  by  •^•^»*^»  *8*7« 
the  said  several  herein- before   mentioned  acts  of 
parliament,  whereby  the  said  vessel  hath  become 
forfeited. 

The  libel  further  alleged,  that  the  said  vessel 
being  registered  as  a  British  vessel,  and  required 
to  be  manned  and  navigated  by  a  master  and  three- 
fourths  at  least  of  the  mariners  British  subjects, 
was  not,  when  so  seized  as  aforesaid,  manned  and 
navigated  by  a  master  and  three-fourths  of  the 
mariners  British  subjects,  contrary  to  the  form 
and  eflfect,  true  intent  and  meaning  of  the  statutes 
in  such  case  made  and  provided ;  whereby  the 
said  vessel,  and  all  the  goods,  wares,  merchandize, 
and  specie  became  forfeited ;  one  moiety  to  our 
sovereign  lord  the  King,  and  the  other  to  the  use 
of  the  seizors ;  for  that  she  was  navigated  by 
foreign  seamen  and  mariners,  not  being  natives 
of  Great  Britain  or  Ireland^  nor  any  of  the  co- 
lonies or  plantations  thereto  belonging,  nor  His 
Majesty's  naturalized  subjects,  the  number  of  such 
foreign  seamen  exceeding  three-fourths  of  the 
mariners  employed  to  navigate  the  said  schooner, 
and  that  thereby  the  said  schooner,  cargo,  and 
specie  became  forfeited. 

On  the  2 1  st  of  April  a  claim  was  given  on  be- 
half of  Salvador  Presiat,  described  as  late  of  the  city 
and  parish  of  Kingston,  but  then  an  absentee  from 
the  island  of  Jamaica,  a  subject  of  the  king  of 
Spain,  as  the  sole  owner  and  proprietor  of  23,000 
Spanish  milled  dollars  ;  and  also  for  the  rest  of 

o  2  the 
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the  dollars,  and  the  indigo,  on  behalf  of  various 

other  Spanish  subjects. 

J«ijf9tii,i8i7.      rj^Q     claimants    in    the    said     claim     protest 

against  the  goods  being  liable  to  confiscation; 
and  aver  that  some  time  in  the  month  of  February 
last,  a  certain  schooner  or  vessel,  called  the  Pelican, 
arrived  on  the  coast  of  Campeachy  in  South 
America,  where  these  claimants  then  resided  ;  and 
the  said  schooner  then  and  there  was,  and  so 
continued  until  and  at  the  time  of  her  sailing 
from  thence,  and  during  her  voyage,  under  the 
command  of  William  Moodie,  whom  these  claim- 
ants were  informed,  and  believed  to  be  a  British 
subject,  and  had  on  board  a  British  register,  and 
was  owned  (as  appeared  by  the  said  register  and 
as  these  claimants  were  informed,)  by  British  sub- 
jects, and  was,  as  these  claimants  were  informed 
and  verily  believed,  in  all  respects  navigated 
according  to  the  British  laws,  and  qualified  to 
trade  between  the  island  of  Jamaica,  and  the  Spanish 
colonies  in  America;  and  these  claimants  being 
Spanish  subjects,  and  having  no  concern  or  con- 
nection whatever  with  the  owners  of  the  said 
schooner,  determined  to  ship  and  put  on  board  the 
said  schooner,  and  upon  the  faith  and  confidence 
of  the  said  schooner's  being  owned  by  British 
subjects,  and  navigated  according  to  the  British 
laws  now  in  force,  and  being  qualified  to  trade  as 
aforesaid,  and  with  the  intent  to  trade  with  his 
Britannic  Majesty's  subjects  with  integrity  and 
good  faith,  did  ship  on  board  the  before-mentioned 
articles ;  and  that  the  claimants  last-named,  after- 
wards embarked  in  the  said  schooner  as  passengers, 

with 


HIGH  COURT  OF  ADMHIALTY.  ^  197 

with  a  view  to  come  to  this  island,  and  to  lay  out      ^  *"*• 
their  money  in  the  purchase  of  merchandize  ;- 


that  the  vessel  sailed  from  Campeachy  on  the  23d  •^•^yo*b»'8i7. 
February  y  and  was   met   with   oflf  Negril  in  the 
said  island  by  the  North  Star,  and  detained. 

Interrogatories  were  filed  on  behalf  of  the  seizor, 
and  also  on  the  part  of  the  claimant,  and  wit« 
nesses  were  examined  thereon. 

On  the  28th  June  1814,  the  cause  came  on  before 
the  Vice-admiralty  Court  at  Jamaica,  when  the  Judge 
was  pleased  to  pronounce  the  specie  and  indigo 
to  belong  as  claimed,  and  decreed  the  same  to  be 
restored  ;  and  pronounced  the  ship  and  10  tons  of 
logwood,  for  which  no  claim  had  been  given,  to  be 
subject  and  liable  to  confiscation,  and  condemned 
the  same ;  one  moiety  thereof  to  the  crown,  and  the 
other  moiety  to  the  use  of  the  seizor.  From  the 
restitution  of  the  specie  and  indigo,  the  seizors 
brought  the  present  appeal,  and  the  case  now  came 
jn  for  hearing  on  the  same  evidence  as  it  had  done 
in  the  court  below. 

Judgment. 
Sir  William  Scott, — ^This  ship  was  taken  at  sea, 
oa  the  7th  of  March  1814,  ofi^  Cape  Negril  near  Port 
Royal  in  the  island  of  Jamaica,  by  His  Majesty's 
jhip  North  Star,  Captain  Coe,  commander,  and  car- 
ried into  that  harbour.  A  libel  was  filed  in  the 
Dourt  of  Vice-admiralty  there,  stating  several  acts  of 
parliament,  and  alleging  various  breaches  of  them, 
imongst  others,  that  she  was  navigated  by  a  crew 
[^insisting  in  more  than  three-fourths  not  native  or 
naturalized  subjects  of  His  Majesty.  She  had  on 
board  ten  tons  of  logwood,  12  serrons  of  indigo, 

o  3  50,000 
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''^*         50,000  dollars,  and  1086  insurgent  dollars^  as  they 
have  been  called.     The  libel  prayed  condemnation 


July  9th,  1817.  gf  thc  vcsscl  and  of  all  the  goods  laden  therein. 

No  claim  was  made  for  the  ship,  but  no  expla- 
nation is  given  why  it  was  not,  nor  does  it  appear 
what  proceedings  were  had  against  her,  except 
that  she  was  included  in  the  sentence  of  condem- 
nation with  the  logwood. 

A  claim  was  given  on  behalf  o(  Spanish  sub- 
jects as  the  proprietors  of  the  dollars  and  the  12 
serrons  of  indigo ;  and  it  is  alleged  that  this  ship 
arrived  from  the  coast  of  Campeachy,  where  these 
claimants  resided,  she  being  under  the  command 
of  the  British  Captain  Moodie,  having  a  British 
register,  and  owned,  as  appeared,  by  British  sub- 
jects, and,  as  these  claimants  verily  believed,  navi- 
gated according  to  British  laws^  and  qualified 
to  trade  between  Jamaica  and  Spanish  America. 
The  claimants  had  i\o  concern  or  connection 
with  the  vessel,  but  they  determined  to  ship  in 
good  faith  and  confidence  the  dollars  and  indigo, 
with  intent  to  trade  with  His  Britannic  Majesty's 
subjects,  and  sailed  for  the  port  of  Kingston  wath 
that  intent,  when  taken  by  the  North  Star ;  and 
they  prayed  restitution  of  the  dollars  and  indigo, 
which  was  finally  decreed  by  the  Court.  Against 
this  part  of  the  decree  the  present  appeal  is 
brought.  Another  part  of  the  same  decree  con- 
demns the  ship  and  the  logwood,  on  pain  of  parties 
cited  and  not  appearing.  The  grounds  of  the 
judgment,  as  it  applies  to  the  ship  and  cargo,  are 
not  at  all  stated,  and  they  are  to  be  collected  only 
from  the  evidence,  or  from  information  in  an  unau- 
thentic shape.     The  evidence  is  taken  merely  on 

interro- 


HIGH  COURT  OF  ADMIHALTY.  199 

interrogatories,  not  on  any  plea  on  either  side  di-         The 
rectly  asserting  a  detailed  statement  of  facts  on     ^'"^^^' 


which  the  respective  prayers  of  the  parties  are  July  9th,  i8i7. 
founded,  which  would  certainly  have  been  com- 
modious, as  opening  the  direct  issues  which  the 
parties  had  joined,  and  affording  the  opportunities 
of  counter-pleas  and  cross-examination  of  the  same 
witnesses.  It  appears  very  imperfectly,  and  only 
by  inference,  from  the  interrogatories,  what  were 
the  real  questions  depending  between  the  parties, 
or  raised  by  the  advocates.  There  seems  to  be  no 
question  as  to  the  being  British  built  and  British 
owned.  Her  register  was  produced,  her  owners 
were  living  in  the  place,  they  had  been  her  owners 
for  a  long  time,  and  she  had  sailed  from  that  place, 
as  she  had  done  before,  to  Campeachy,  with  a  crew 
taken  at  Kingston.  She  was  now  coming  toKingston 
with  an  avowed  intention  to  trade,  these  Spaniards 
bringing  money  and  indigo  for  that  purpose.  A 
question  has  been  raised  here  whether  foreign  coin 
or  bullion  might  not  have  been  imported  in  any 
ship,  and  by  any  person.  Whether  tlie  question 
was  raised  there  or  not,  non  constat ;  It  could  not, 
I  think,  have  been  raised  with  much  effect,  as  the 
later  statutes  seem  to  have  obliterated  the  indul- 
gence shewn  in  the  earlier  ones,  to  that  article  of 
commerce.  Nor  does  it  appear  that  it  was  there 
objected  that  the  vessel  was  seized  before  the 
actual  importation  had  taken  place.  The 
intention  of  importing  was  avowed,  and  she 
was  taken  on  the  voyage  to  and  in  the  neighbour- 
hood of  the  island  of  Jamaica^  although  the  exact 
place  of  her  capture  does  not  appear  from  the 
evidence. 

o  4  As 
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The  As  far  as  can  be  collected  from  the  draft  of  the 

'"^^'^'     interrogatories  put  on  both  sides,  the  point  in  issue 


jMfydiiHisii.  seems  to  have  been  whether  the  manning  of  the 
vessel  was  conformable  to  the  requisities  of  the 
statutes  then  in  force. 

Upon  that  question  of  fact  no  sufficient  doubt 
can  be  raised  in  favour  of  the  ship  or  the  cargo, 
for  it  is  indisputably  clear  that  she  was  not  so  man- 
ned ;  saving  the  master,  Moodicy  all  on  board  were 
foreigners  by  birth.  Some  of  them  had  served  on 
board  British  ships,  and  one  or  two  of  them  are 
said  to  have  been  furnished  with  proper  certificates 
to  this  effect ;  but  allowing  all  that  the  witnesses 
say  to  be  true,  the  qualifications  of  the  crew  fall  hi 
short  of  the  demands  of  the  statute.  There  is  no 
satisfactoryproof  of  a  competent  number  (one-third) 
being  qualified  either  by  service  or  naturalization 
or  denization,  and  no  certificates  are  produced. 
Whether  it  was  from  a  con3ciousness  of  this  insuffi- 
ciency, or  what  other  cause  it  was  that  produced  the 
non-claim  for  the  ship,  I  am  not  informed.  She  dies 
and  makes  no  sign.  But  the  interrogatories  ad- 
dressed to  the  witnesses  on  behalf  of  the  owners  of 
the  cargo,  seem  to  put  in  issue,  in  the  indirect  way 
I  have  described,  a  fact  which  might  perhaps  have 
protected  the  ship,  and  certainly  belonged  to  it 
more  immediately  than  the  cargo,  namely,  that 
the  imperfect  manning  was  a  matter  of  uncontrol- 
able  necessity ;  (the  reason  for  the  deficiency  being, 
as  far  as  it  can  be  collected  from  the  interroga- 
tories, that  British  seamen  in  the  due  proportion 
could  not  possibly  be  obtained  at  Kingston,  the 
port  from  which  she  had  sailed.)  That  conse- 
quently British  ships  would  have  been  excluded 

from 
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from  the   full  benefit  of  the   free   port   act,   if      p,^*^^ 
that  necessity  was  not  submitted  to.     That  cases 


of  necessity  are  out  of  the  reach  of  penal  ^^^^9^^^  7 
laws  of  this  class.  That  the  law  has  provided 
for  that  necessity  only  where  it  arises  in  a  foreign 
port,  but  leaves  it  to  provide  for  itself  in  the  do- 
mestic port.  That  the  provision  for  the  employ- 
ment of  slaves  was  inapplicable^  as  black  seamen, 
the  property  of  British  planters,  could  not  be  had, 
and  therefore  that  the  ship  was  manned  as  regu- 
larly as  circumstances  of  necessity  would  permit. 
As  far  as  I  can  infer,  this  is  the  only  ground  of 
defence  set  up ;  the  case  seems  to  abandon  every 
other.  As  far  as  the  claimants  pursue  their  case 
in  the  evidence,  they  seem  to  urge  this,  and  this 
only,  and  to  consider  all  other  matters  of  law  or 
of  fact  to  be  insupportable.  The  evidence  as  to 
necessity  is,  I  think,  very  strong.  MoodiCy  the 
master,  says  that  "  the  crew  of  the  Pelican  con- 
"  sisted,  at  the  time  of  her  sailing  from  Kingston, 
"  of  seventeen  mariners,  including  himself  as  the 
"  master,  and  which  were  on  board  at  the  time 
"  of  the,  seizure  and  detention ;  that  he  (Moodie) 
"  is  a  British  subject,  the  remainder  Spaniards, 
**  Italians y  and  one  Grecian;  that  one  only  of  the 
"  crew,  to  his  knowledge,  had  previously  sailed 
"  in  the  schooner,  whose  name  is  Antonio  Garcia, 
"  a  Spaniard,  and  has  belonged  to  her  about  seven 
"  years,  now  boatswain  and  gunner,  four  others  of 
"  the  crew,  Spaniards  ^nd  Italians,  named  Joseph, 
"  Peters,  Joseph  Alverio,  George  Mitchell,  and 
*'  Joseph  Lav  era,  have  served  several  voyages  in 
"  Europe  on  board  different  British  merchant 
"  vessels,  as  they  have  always  informed  him,  the 
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"  examinant."  In  answer  to  another  interro- 
gatory, he  says,  he  ''  knows  of  his  own  knowledge 
and  experience,  that  it  is  almost  impossible  to 
man  any  vessel  whatever,  and  more  particularly 
vessels  of  the  description  of  the  Pelican,  with 
British  seamen,  as  such  seamen  are  invariably 
pressed  from  on  board  by  ships  of  war,  and  the 
men  are  in  consequence  unwilling  to  enter  and 
sail  on  board  such  vessels  as  the  said  schooner 
Pelican,  and  verily  believes  that  no  other  de- 
scription of  seamen  could  have  been  procured  at 
any  rate  to  man  the  said  vessel  on  her  sailing 
on  her  last  voyage."  Another  of  the  witnesses, 
RegatOy  says,  that  ''the  crew  consisted  of  nineteen 
mariners,  including  officers  and  cabin-boy,  at 
the  time  of  the  detention  of  the  said  schooner ; 
they  were,  to  the  examinant's  best  knowledge 
and  belief,  subjects  of  Spain;  that  several  of 
them  had  navigated  some  years  inBriiishyessels; 
he  saw  the  passport  or  certificate  of  one  who 
had  served  many  years  on  board  a  vessel  of  war, 
he  cannot  set  forth  the  names  of  each  of  them, 
but  saith  that  the  major  part  had  navigated  in 
British  merchant  ships."  And  he  aftenvards 
says,  that  '*  at  the  time  the  Pelican  sailed  last,  it 
was  impossible  to  procure  any  English  sailors, 
and  that  the  Pelican  was  compelled  to  sail  with 
those  she  could  then  procure."  Rose,  the  next 
witness  says,  **  there  were  nineteen  mariners  on 
board,  inclusive  of  the  officers,  cook,  and  cabin- 
boy,  at  the  time  the  Pelican  was  so  seized  and 
detained ;  believes  they  were  all  subjects  of 
Spai7i ;  that  most  of  them  had  navigated  in 
British  vessels,  as  examinant  has  been  informed 

'•  by 
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* 'by  themselves  ;  two  of  them  he  knew  to  have  The 
"  navigated  in  British  men  of  war,  but  cannot  ''^"can. 
"set  forth  the  names  or  the  time  they  had  served;  ji«/y9tb,iRi7. 
"  that  it  is  very  difficult  to  procure  or  to  keep 
"  British  mariners  on  board  vessels  of  the  same 
"description  as  the  Pelican,  because  they  are 
"  always  pressed  by  the  men  of  war  officers  before 
"the  sailing  from  Port  Royal,  and  that  at  the 
"time  the  Pelican  sailed,  none  but  those  who 
"  were  on  board  at  the  time  of  the  detention 
"could  be  procured."  Garcia,  the  mate,  says, 
"  that  the  schooner  has  ever  since  he  has  known 
"her  (about  nine  years)  been  employed  in  the 
"  trade  between  the  city  of  Kingston  and  the 
**  Havannah,  Vera  Cruz^  and  Campeachy  ;  she  made 
**  one  voyage  to  the  coast  of  Campeachy  about  six 
"years  ago,  and  the  two  last  voyages  were  also 
"made  there,  where,  and  to  other  ports  where 
"  she  has  been,  she  always  carried  dry  goods  from 
"  Kingston,  and  returned  therefrom  with  passengers 
"and  specie  belonging  to  Spanish  subjects,  for 
'*  the  purpose  of  purchasing  dry  goods  and  other 
"merchemdize  on  their  account  and  risk."  He 
further  says,  that  "  the  several  claimants  have 
"  respectively  shipped  divers  quantities  of  specie 
'*  and  indigo  on  the  coast  of  Campeachy  in  the 
"  month  of  Fehrnarj/  last  past,  for  the  purpose  of 
"coming  to  King.stofi,  as  had  been  customary 
"  during  the  period  aforesaid.  Since  examinant 
"has  known  the  schooner  and  purchased  goods, 
"  he  saith  that  the  said  schooner  has  always  been  » 
"  given  out  and  considered  by  every  person  who 
"  was  in  the  habit  of  trading  in  her  to  be  a 
"  British  vessel,   and  in  every  respect  qualified  to 

"  trade 
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The         '*  trade   in   the  voyages  in  which  she  was  then 
'"''^^'       "  engaged ;     and   the  examinant   verily  believes 


Jwiy9th,  1817.  ''  that  the  claimants  deemed  her  to  be  so  qualified 

'•  at  the  time  they  shipped  their  property  on  board 
"of  her,  and  did  really  so  ship  the  same  under 
"that  confidence  and  belief."      He   says,  "that 
"the  crew  of  the  schooner  at  the  time  she  was  so 
"  seized  and  detained  consisted  of  nineteen  men, 
"  including  the  master,  second  captain,  examinant^ 
"  cook,  and  cabin-boy,  that  he  believes  they  were 
"  all  subjects  of  Spain  ;    that  the  major  part  have, 
'^  to  the  knowledge  of  the  examinant,  navigated 
"in  British  vessels  for  many  years,  both  in  the 
"  aforesaid  trade  and  that  to  Great  Britain,  having 
"  seen  the  certificates  of  several  of  them  obtained 
"  in    England,    especially   two   who    had   served 
"  many  years  on  board  British  vessels  of  war/* 
He  further  deposes,  that  "  it  is  extremely  difficult 
"  to  man  vessels  of  the  like  description  as  the 
*'  Pelican  with  British  seamen  ;    first,  because  they 
"  can  never  be  kept  under  a  reasonable  subordi- 
"  nation ;    secondly,   because  no  master  of  such 
"  vessels  is   sure  of  leaving  Port  Royal  without 
"  being  visited  by  the  navy  officers,  who  never 
"  come  on  board  without  pressing  all  the  English 
"  hands  they  find,  whereby  the  owners  experience 
"  great  delay  and  expences,  and  besides  that,  the 
**  British  sailors  are  themselves  unwilling  and  loth 
* '  to  sail  on  board  such  vessels  as  the  Pelican ;  and 
'*  he  verily  believes,  that  at  the  time  of  the  sailing 
*'  of  the  Pelican,  it  was  almost  impossible  to  man 
"  her  with  other  mariners  than  those  who  were  on 
"  board  of  her."     The    last   witness,  Fernandez, 
the    carpenter,   says,    that    "  the    schooner  has 

"  always 
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"  always  been  considered  and  given  out   to  be         '^^ 

"  an  English  vessel,  and  in  every  respect  qualified  L 

*'.  to  trade  in  the   voyage  in  which  she  was  en-  •^•»fy»th,  isn. 
'^  g^g^d  at  the  time  she  was  seized  and  detained^ 
'^  and  that  the  claimants  at  the  time  they  were 
"  shipping  their  property,   did   really  deem  her 
*'  80   qualified ;    and    it    was   under  that    confi- 
*'  dence  and  belief  that  they  put  their  specie  and 
"  goods  on  board  her."      He  further  says,    that 
*'  there  were  thirteen  mariners  exclusive   of  the 
'*  master^  second  captain,  mate^  cook,  and  cabin- 
"  boy  on  board  the  schooner  at  the  time  she  was 
"  detained  as  aforesaid ;   that  they  were  all  sub- 
"  jects  of  Spain^  but  had  been  navigating  under 
'*  British  colours  for  many  years ;  several  of  them 
"  had  navigated  in  British  merchant  vessels  from 
"  Kingston  to  different  ports   in   England^    and 
''  had  their  passports  and  certificates  to  that  effect ; 
**  two  of  them  had  sailed  in  British  men  of  war ; 
'^  he  cannot  set  forth  the  time,  but  that  the  major 
*'  part  of  the  crew  then  on  board,  to  the  knowledge 
"  of  the  examinant,  had  been   navigating  many 
"  years  in    British  vessels,    and  under    British 
'*  colours ;"  and  lastly,  he  says  that,  ^'  it  is  almost 
"  impossible  to  form  a  crew,  or  even  one-third 
"  part    of   a    crew    of    British    sailors^   because 
"  they  are   always  pressed  by  the  navy  officers, 
'*  who  visit  the  vessels  on  their  sailing  from  Port 
**  Royal,  and  that  vessels  of  the  same  description 
''  as  the  Pelicany  are  compelled  to  take  what  sailors 
"  they  can  procure ;   that,   at  the  time  of  pro- 
^^  curing  the  crew  that  was  on  board  at  the  time 
''  of  the  detention,  it  was  impossible  to  procure  any 
**  other  than  those  then  engaged."    Here  is  cer- 

"  tainly 
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*">«        tainly  a  very  strong  body  of  evidence  to  show 
the  impossibihty  of  procuring  a  proper  crew ;  and 


jir//y  9th,  1817.  jt  is  the  strongcr,  because  the  fact,  if  it  did  not 

exist  at  all,  must  have  been  known  to  the  court 
to  be  perfectly  unfounded.     The  court  was  sitting 
in  the  very  place ;  the  custom-house  could  have 
disproved  it,  if  it  were  capable  of  being  disproved ; 
but  their  acts  certainly  tend  to  confirm  the  truth 
of  the  representation  ;  for  they  had  cleared  this 
ship  on  her  outward  voyage  with  this  very  crew  as 
a  qualified  ship.     She  appears  to  have  made  other 
such  voyages  in  like  manner  as  a  qualified  ship. 
The  fact  therefore  is  fully  established  upon  this 
evidence,    unencountered  by   any  opposing  evi- 
dence, and  apparently  addressed  to  the  personal 
knowledge  of  the  court   and  the  custom-house; 
that  the  ship  weis  manned  as  correctly  as  circum- 
stances of  necessity  would  admit.     Now  if  this  be 
sufficient  for  the  protection,  the  question  occurs, 
why  it  was  not  good  in  the  same  degree  for  the 
protection  of  the  vessel  with  which  it  was  more 
immediately  connected.     Whether  the  court   de- 
termined on  this  particular  ground,  the  sentence 
does  not  inform  me  ;  nor  upon  what  other  ground. 
It  has  said  that  the  sentence  may  be  supported  on 
the  authority  of  the  case  of  the  Enterprize.     That 
was  a  case  in  which  no  necessity  was  pleaded; 
but  in  which  the  ship  was  condemned,  and  the 
goods  imported  by  foreign  owners  were  liberated. 
There  was  in  that  case,  fair  proof  that  the  ship 
was   sufficiently  manned,    but  the    register  had 
been  irregularly   obtained ;    and    it  was    argued 
that  the  Spanish  shippers  were  not  implicated  in 
that  fraud,  nor  at  all  cognizant  of  it.     I  think  I 

am 
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am  bound  pay  all  due  respect  to  the   authority      p.^^ak 
of  that  case,— a  case  in  a  court,  which  by  its  con- 


stitution is  a  high  court,  and  which  was  still  higher  •^'"'y  ^th,  is  17. 
in  the  character  of  those  who  composed  it.  But 
it  was  an  undefended  case,  and  therefore  the 
attention  was  less  anxiously  called  to  the  language 
of  the  statute.  I  have  had  occasion  to  observe 
the  rigorous  obligation  imposed  upon  the  foreign 
shipper  by  the  whole  system  of  these  laws  ;  the 
provisions  and  penalties  of  which  are  more 
directly  and  principally  fulminated  against  the 
goods ;  the  vessel  comes  in  only  secondarily, 
and,  as  it  were,  under  an  ac  etiam.  The  foreign 
shipper  is  to  see  that  he  puts  his  goods  on 
board  a  proper  vehicle:  he  is  therefore  to 
know  the  provisions  of  our  fiscal  law,  with  all 
the  variations  under  which  it  is  so  apt  to  fluctuate. 
He  has  to  interpret  their  provisions  accurately; 
and  to  apply  them  to  cases  of  fact,  which. he  has 
very  insuflicient  means  of  ascertaining ;  for  how 
is  he  to  ascertain  the  qualifications  of  a  crew 
with  any  degree  of  certainty  or  convenience  ? 
Yet  the  shipper  is  the  party  who  stands  for- 
ward to  the  severity  of  the  law.  It  is  impos- 
sible not  to  feel  this,  and  not  likewise  to  feel  a 
painful  anxiety  to  moderate,  as  far  as  the  equi- 
table powers  with  which  the  Court  is  entrusted 
will  permit,  between  the  verbal  rigor  of  the  statute 
and  the  extreme  and  various  dangers  of  fraud,  to 
which  the  interests  of  British  navigation  might 
be  exposed  by  indulgent  interpretations.  In  the 
case  of  the  Bever  it  was  not  without  great  reluc- 
tance that  the  Court  came  to  its  final  judgment. 

There 
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pbucIk      There  the  shippers  were  British  merchants,  andL. 
therefore  bound  to  a  stricter  conformity ;  yet  th< 


Juijf  9th,  1817.  hardship  of  the  case  did  not  escape  my  own  privates 

judgment  at  the  time,  nor  my  recollection  at  th^ 
present  moment. 

From  the  very  imperfect  information  I  have 
been  able  to  collect  relative  to  the  case  of  the 
Enterprhcy  I  am  not  authorized  to  say  that  the 
Court  laid  it  down  as  an  universal  position^  that 
whenever  the  foreign  shipper  is  not  a  direct  party 
to  the  irregularity  of  the  pretended  British  ship, 
he  is  not  at  all  answerable  for  his  goods  so  im- 
ported ;  and. that  he  incurs  no  hazard  whatever. 
I  find  great  difficulty  in  admitting  that  principle 
when  I  look  to  the  terms  of  the  statute,  and  great 
danger,  when  I  look  to  the  varieties  of  fraud  that 
may  shelter  themselves  under  it,  to  the  extreme 
hazard  of  our  colonial  and  navigation  system.  If 
the  fact  be  that  this  case  has  been  so  decided  upon, 
the  authority  of  such  a  principle  being  established 
by  the  case  of  the  Enterprize,  it  is  fit  that  the 
extent  of  that  case  should  be  accurately  under- 
stood. The  courts  of  vice-admiralty  will  doubtless 
act  upon  it  generally  upon  a  clear  understanding, 
that  such  was  the  law  as  laid  down  by  the  superior 
tribunal.  It  would  therefore  be  extremely  satis- 
factory to  my  mind,  if  this  point  were  fully  and 
finally  determined  by  the  highest  authority.  I 
shall,  however,  decide  on  a  different  ground  ; — on 
the  ground  of  necessity,  which  I  think  has  been 
established  in  the  court  below.  The  anomaly  will 
still  remain,  that  the  ship,  to  which  the  excuse 
would  have  applied  in  a  manner  more  strongly 

and 


HIGH  COURT  OP  ADMIRALTY.  209 

and  directly  than  to  the  cargo,  has  been  con-         The 
demned :   but,  thinking  as  I  do,  that  the  neces-  _!ll^ 


sity  has  been  fully  proved,  and  that  it  must  have  JWy9th,i8i7- 
been  known  to   the   Court,    whether  it  existed 
or  not,    I    shall    not    disturb    the    sentence    of 
restitution.     I  shall  however  allow  the  seizors  their 
expences. 


VOL.  n. 
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LE  LOUIS,  Forest. 

^*Tri7  ^^*^'  THIS  was  the  case  of  a  French  vessel  which  sailed 
The  aentence  of  from  Martinique  on  the  30th  of  January  1816^ 
IdtyC^nT  destined  on  a  voyage  to  the  coast  of  Africa  and 
eiindttDDmg  a     back,  and  was  captured  ten  or  twelve  leases  to  the 

French  ship  for 

being  employed  southward  of  Cttve  Mesurado,  by  the  Queen  Char- 
tLjefwdfoT-  ^^''^  cutter,  on  the  1  Ith  of  March  in  the  same  year, 
the  MlI!^h"o7the  ^^^  carried  to  Sierra  Leone.  She  was  proceeded 
king'i  cruiien,    against  iu  the  vice-admiralty  court  of  that  colony, 

and  the  information  pleaded, — 1st,  That  the  seizors 
were  duly  and  legally  commissioned  to  make  cap- 
tures and  seizures.  2d,  That  the  seizure  was  within 
the  jurisdiction  of  the  court.  3d,  That  the  vessel 
belonged  to  French  subjects  or  others,  and  was 
fitted  out,  manned,  and  navigated  for  the  purpose 
of  carrying  on  the  African  slave-trade,  after  that 
trade  had  been  abolished  by  the  internal  laws  of 
France,  and  by  the  treaty  between  Great  Britain 
and  Prance.  4th,  That  the  vessel  had  bargained 
for  twelve  slaves  at  Mesurada,  and  was  prevented 
by  the  capture  alone  from  taking  them  on  board. 
5th,  That  the  brig  being  engaged  in  the  slave- 
trade,  contrary  to  the  laws  of  France,  and  the  law 
of  nations,  was  liable  to  condemnation,  and  could 
derive  no  protection  from  the  French  or  any  other 
flag.  6th,  That  the  crew  of  the  brig  resisted  the 
Queen  Charlotte,  and  piratically  killed  eight  of  her 
crew,  and  wounded  twelve  others.  7th,  That  the 
vessel  being  engaged  in  this  illegal  traffic,  resisted 
the  king's  duly  commissioned  cruisers,  and  did  not 

allow 
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allow  of  search  until  overpowered  by  numbers.         '^ 

*^  Lb  Louxf. 


And  8th,  That  by  reason  of  the   circumstances 

stated,  the  vessel  was  out  of  the  protection  of  any  J>^etmim^  15th, 

law,  and  liable  to  condemnation.     The  ship  was 

condemned  to  His  Majesty  in  the  Vice-admiralty 

Court  at  Sierra  Leone,  and  from  this  decision  an 

appeal  was  made  to  this  Court. 

For  the  respondent  the  King's  Advocate  and 
Adams  contended,  that  the  stipulation  in  the  ad- 
ditional article  of  the  treaty  between  Crreat  Britain  App.  (n.) 
and  France y  of  the  20th  of  November  1815,  carried 
with  it  a  legal  presumption  that  the  slave-trade  had 
been  abolished  by  the  laws  of  France  prior  to  that 
period  ;  and  that  the  official  declaration  of  M.  de  App.  (i.) 
Talleyrand y  dated  on  the  30th  of  July  in  the  same 
year,  carried  back  the  presumption  still  farther. 
They  admitted  that  an  intention  only  on  the  part 
of  the  French  government  to  abolish  the  traffic 
would  not  be  sufficient,  and  that  there  must  be  some 
legal  act  for  that  purpose ;  but  they  argued  that 
the  treaty  itself  was  evidence  that  such  an  act  had 
really  taken  place.  That  if  not  a  proof  conclusive 
in  law,  it  was  at  least  sufficient  to  throw  the  onus 
probandi  most  strongly  on  the  adverse  party,  and 
imposed  upon  them  the  necessity  of  shewing  that, 
by  the  laws  of  France,  the  slave-trade  was  allowed 
at  the  time  of  capture :  the  legal  presumption  was, 
that  the  treaty  had  been  duly  performed,  and  it 
was  for  the  opposite  party  to  rebut  the  presumption. 
They  then  cited  the  case  of  the  Amedie,  in  which  voi.  1.  p.  84. 
it  is  laid  down  generally  by  the  superior  court, 
that  the  slave-trade  is  prima  facie  illegal ;  and  that 

p  2  the 
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L«  Louis.      ^'^^  burthcn  of  pFOof  is  OD  the  claimants,  to  show 
that  the  laws  of  their  own  country  permit  such 


'^"itT;/^***'  a  traffic. 

The  evidence,  however,   they  contended,  con- 
tained explicit  proof  that  the  treaty  had  actually^ 
been  carried  into  effect ;  and  in  support  of  this, 
they  again  referred  to  the  official  declaration  of  the 

App.  (I.)         French  minister,  stating  that  directions  had  beem 

given  for  the  abolition  of  the  trade.     ITiis,  thejr 
said,  was  a  declaration  not  of  an  intention  to  abolish^ 
but  of  the  abolition  itself — of  an  act  done  and  past. 
This  was  still  further  confirmed  by  a  subsequent 

App.  (R.)        act ;  viz.  the  ordonnance  of  the  French  king  in 

January  1817,  which  inflicted  particular  penalties 
on  persons  engaging  in  the  slave-trade.  It  was  no 
just  inference  that  because  additional  penalties 
were  imposed  upon  the  continuance  of  the  trade, 
there  was  therefore  no  previous  abolition  of  it ; 
for  prohibitions  of  particular  practices  were  often 
enacted  in  the  first  instance,  and  afterwards  addi- 
tional penalties  imposed,  as  in  many  of  our  own 
acts  of  parliament. 

There  was,  therefore,  the  fullest  and  most  com- 
plete evidence  of  the  abolition ;  and  that  this  was 
the  state  of  the  law,  was  confirmed  by  the  conduct 
of  the  parties  themselves.  The  master  admitted 
that  he  had  heard  that  the  slave-trade  had  been 
prohibited  by  the  laws  oi  France ;  there  was  no 
direct  authority  from  the  governor  of  the  colony, 
authorizing  or  recognizing  the  trade ;  and  the 
ship's  papers  manifested  a  studious  concealment 
that  she  was  at  all  engaged  in  it.  The  conduct  of 
the  parties  was  in  itself  an  acknowledgment  of  their 

sense 
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sense  of  the  illegality  of  the  trade  ;   of  their  con-         *">« 

Lk  Louis- 

sciousness  that  they  were  offending  against  the  laws 


of  their  own  country.  December  I6tb. 

]  8 1 7. 

Adverting  to  the  character  of  the  vessel,  they 
admitted  that  she  w^as  French ;  having  a  register 
as  such,  and  bearing  the  French  flag.  But  she  had 
likewise  British  qcAowt^  on  board,  and  had  recently 
been  the  property  of  British  subjects  ;  and  there- 
fore there  was,  on  the  most  limited  grounds,  a 
special  justification  to  persons  under  British  au- 
thority to  examine  into  her  national  character.  It 
was  not,  from  a  mere  idle  curiosity  that  this  exami- 
nation was  resorted  to  ;  for  it  was  expressly  cer- 
tified that  the  vessel  had  been  British,  and  there 
was  nothing  but  the  mere  assumption  of  flag  to 
distinguish  her  as  having  acquired  another  cha- 
racter. 

With  respect  to  the  employment  of  the  vessel, 
they  contended  that  there  was  positive  proof,  in 
the   evidence  of  two   of  the  witnesses,  that  the 
vessel  was  actually  about  to  take  twelve  slaves  on 
board  at  Mesurada  ;  that  the  act  certainly  had  not 
been  completed,  neither  was  the  consummation  of 
it  necessary  to  render  the  property  liable  to  confis- 
cation, for  the  Court  had  already  laid  it  down  that, 
IQ  cases  of  this  kind,  it  made  no  difference  in  w^hat 
stage   of  the    employment   the   ship   was   taken, 
**  whether  in  the  inception,  or  the  prosecution,  or  voi.  i.  p.  86. 
**  the  consummation  of  it." 

They  then  referred  to  the  articles  which  were 
found  on  board  this  vessel ;  the  quantity  of  water 
and  of  provisions,  consisting  principally  of  beans  ; 
the  number  of  irons,  of  which  there  was  no  speci- 
fication in  the  manifest ;  and  the  platforms  and 

p  3  decks 
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P*    .     decks  of  the  vessel :  from  all  which  they  inferred 

Lb  Louis. 

that  the  trading  in  slaves  was  one  of  the  principal 

2>«!«m5er  16th,  ohjccts  of  the  voyagc,  and  not  an  incidental  and 

secondary  purpose;  but  that  the  ship  had  been 
sent  mainly  and  primarily  to  engage  in  that  parti- 
cular trade. 

The  vessel  was  taken  to  Sierra  Leone^  and 
the  case  brought  before  the  Vice-admiralty  Court 
in  that  colony ;  a  court  constituted  by  patent^  and 
possessing  nearly  the  same  authority  as  the  High 
Court  of  Admiralty.  In  that  court  an  information 
was  exhibited ;  and  the  Judge,  considering  that 
the  vessel  was  engaged  in  a  trade  contrary  to  the 
general  law  of  nations,  and  to  the  particular  laws 
of  her  own  country,  had  very  properly  rejected  the 
claim,  and  passed  a  sentence  of  condemnation  on 
the  property.  The  jurisdiction  of  that  court,  they 
contended,  could  not  now  be  called  in  question 
by  the  claimant,  since  he  both  petitioned  the  Judge 
there  to  proceed,  and  has  since  regularly  ap- 
pealed against  the  sentence,  instead  of  acting  on 
the  assumption  that  it  was  a  mere  nullity.  The 
appellant,  therefore,  having  recognized  and  volun- 
tarily submitted  to  the  jurisdiction,  cannot  now  be 
heard  to  question  it. 

On  these  facts,  and  on  the  authority  of  former 
cases,  they  contended  that  the  claimant  had  pre- 
cluded himself  from  claiming  restitution  of  his 
property.  The  objection  that  arises  is  that  fami- 
Uarly  known  under  the  title  of  turpis  causa.  Courts 
of  justice  are  bound  not  to  protect  or  encourage 
crimes ;  and  to  take  care  that  they  do  not  render 
themselves  accomplices  of  wrong-doers.     This  was 

— — 100.  the  principle  acted  upon  in  the  case  of  the  Amedie 

in 
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in  the  Prize  Court ;  and  in  the  Diana  the  same .       '^^ 
ground  of  exclusion  was  deemed  proper  to  be  ap- 


plied   in  this   Court ;  for   the  Court   there   said.  ^>^^»»btr  utb, 

1817. 

**  The  general  injustice  of  a  claim  may  be  the 
"  subject  of  cognizance  in  a  municipal  court.  A 
'*  claim  founded  on  piracy,  or  any  other  act, 
*•  which  in  the  general  estimation  of  mankind,  is 
^  held  to  be  illegal  and  immoral,  might,  I  presume, 
"  be  rejected  in  any  Court  on  that  ground  alone." 
Iliis  Court,  in  acting  on  the  general  principles 
adopted  in  other  courts,  has  held  that  parties  are 
debarred  from  claiming  restitution  by  the  circum- 
stance of  their  becoming  alien  enemies ;  and  there 
seems  to  be  no  ground  of  distinction  why  they 
should  not  also  be  debarred  by  an  offence  of  this 
kind,  which  has  been  adjudged  to  have  that  effect 
in  the  Prize  Court.  It  is  a  common  expression,  that 
parties  are  to  come  into  Court  with  clean  hands  ; 
but  here  they  come  into  Court  with  hands  stained 
with  blood,  with  the  guilt  of  murder  voluntarily 
iocurred  in  the  prosecution  of  another  act  in  itself 
scarcely  less  criminal. 

They  admitted  that  the  courts  of  one  country 
are  not  authorized  to  take  cognizance  of  breaches 
of  the  mere  municipal  law  of  another,  but  con- 
tended that  the  present  was  a  case  of  a  very  different 
description ;  for  here  the  Court  proceeds  on  the 
breach  of  general  law,  and  only  adverts  to  the 
law  of  the  particular  country  to  see  whether  it 
affords  any  protection  to  the  offender.  It  is  most 
reasonable  that  the  slave -dealers  should  be  re- 
strained by  foreign  cruizers,  as  well  as  by  those  of 
their  own  country,  otherwise  an  abolition  in  which 
all  the  great  powers  of  Europe  have  joined  might  be 

p  4  rendered 
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^*        rendered  perfectly  illusory  by  the  act  of  the  pet- 
*— ._  tiest  state  in  the  world;   and  peace  in  Europe 


J}9cmher  i6t]i,  would  Only  bc  the  signal  for  war  in  Africa. 

Lushington,  for  the  appellant,  denied  the  Ist, 
6th,  and  7th  positions  assumed  in, the  information, 
and  contended,  that,  in  time  of  peace,  on  the 
high  and  open  seas,  where  Great  Britain  does  not 
lay  claim  to  any  peculiar  jurisdiction,  there  exists 
no  right  of  searching  the  ships  of  other  nations. 
The  capture  in  question  was  made  1 0  or  12  leagues 
to  the  southward  of  Cape  Mesurada,  and  at  the 
distance  of  at  least  120  miles  from  the  peninsula 
of  Sierra  Leone^  which  is  bounded  on  the  north 
by  the  river  Sierra^  on  the  south  by  the  river 
Caramancas^  on  the  east  by  the  river  Bunie^  and 
on  the  west  by  the  ocean.  The  place  of  capture 
was  therefore  as  much  removed  from  the  local 
jurisdiction  of  Great  Britain  as  the  middle  of  the 
Baltic  Sea^  or  of  the  Atlantic  Ocean.  It  was  pleaded^ 
that  the  Q^een  Charlotte^  the  captor,  was  entitled 
to  seize  vessels  employed  in  the  slave-trade^  being 
duly  commissioned ;  but  he  denied  the  fact,  that 
she  had  any  commission  for  that  purpose,  or  that 
any  such  commission  could  issue  by  the  general 
law  of  nations  9  without  some  express  convention 
for  the  purpose.  The  claim  then  amounted  to 
this,  that  there  existed  a  right  of  search  during 
peace.  If  such  a  right  existed  at  all,  it  must  be 
founded  on  public  law,  or  upon  express  treaty. 
If  upon  public  law,  the  right  must  be  shown 
necessarily  to  arise  from  some  principle  ad- 
mitting of  no  dispute.  Now,  where  was  this 
principle  to  be  found?  there  was  an  entire  ab- 
sence of  all  authority  in  the  writers  on  public 

law, 
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law.   and  no  instance   could  be    shown  of   the     ,  P* 

'  Li  Louis. 


exercise  of  such  a  right,  from  time  immemorial : 
this  was  conclusive  proof  againt  its  existence ;  -2i«!eiii6«r  i6tbi 
and  there  was  not  even  a  claim  advanced  on  behalf 
of  Qreat  Britain  or  any  other  country.  If  the 
right  were  claimed  by  virtue  of  a  convention^  that 
convention  must  be  shown.  The  French  nation 
might,  if  they  pleased,  concede  to  Chreat  Britain 
the  right  of  searching  their  ships  any  where,  but 
so  important  a  right  could  not  e:xist  by  impli- 
cation.  It  was  a  right  scarcely  consistent  with 
the  independence  of  that  country,  and  could 
not  be  claimed  but  in  virtue  of  express  agree- 
ment. Even  if  it  should  be  expressly  sti- 
pulated in  a  treaty  between  Great  Britain  and 
FrancCy  that  France  would  no  longer  permit  this 
trade  to  its  subjects,  no  right  of  seizure  and 
confiscation  would  thereby  arise  to  the  British 
nation.  Where  the  conditions  of  a  treaty  were 
violated,  the  law  of  nations  directed  the  mode 
which  should  be  pursued  in  order  to  obtain  redress, 
without  immediately  resorting  to  force  and  blood- 
shed. The  first  step  was  appUcation  to  the  govern- 
ment of  the  offending  party,  and  it  was  not  until 
after  a  denial  of  justice  that  recourse  could  be  had 
to  violence  to  obtain  reparation.  It  was  so,  not 
only  where  an  injury  had  been  received  contrary 
to  the  general  laws  of  nations,  but  even  in  cases 
eicpressly  provided  for  by  treaty.  Great  Britain 
liad  already  strenuously  maintained  this  principle. 
When  in  1 789  certain  British  ships  were  seized  for 
illegally  trading  contrary  to  the  treaties  between 
Great  Britain  and  Spain y  Great  Britain  would  not 
even   enter  into   the   question  of  right  until  an 

apology 
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LiTSljif      sipology  was  made  for  the  act  of  violence   com- 
mitted,  and  full  reparation  made  to  those  who 


^^s\7  ^****'  ^^^^  ^^^^  injured. .   In  the  late  treaty  with  the 

United  States  there  were  certain  stipulations  as  to 
the  fisheries  ;  hut  it  could  not  be  maintained  that 
either  nation  should  support  its  rights  by  capture 
on  the  high  seas.  If  then  this  were  the  true  doc- 
trine^  even  where  the  offence  has  been  committed 
against  the  party  seeking  redress  by  violence ;  i 
fortiori,  was  it  where  the  offence  was  committed 
against  third  parties,  with  whom  we  have  no 
alliance  or  treaty?  It  was  impossible  that  80 
strong  a  right  could  exist  to  redress  the  injuries  of 
others,  as  there  might  be  to  avenge  our  own.  The 
right  of  granting  reprisals,  which  those  violent 
acts  in  effect  were,  did  not  exist  where  the  acts 
were  done  towards  third  parties.  But  the  clearest 
and  strongest  argument  against  the  existence  of 
this  right  of  search  and  confiscation  in  time  ef 
peace,  arose  from  a  consideration  of  the  extent 
to  which,  if  admitted  at  all,  it  must  necessarily 
go,  and  the  consequence  which  might  and 
would  result  from  it.  If  British  ships  had  a 
right  to  examine  French  ships  on  the  high  &eaa, 
on  the  suspicion  of  their  being  engaged  in  this 
trade,  they  might  stop,  detain,  and  bring  in  every 
French  ship  leaving  a  French  port.  The  right 
of  search  would  extend  over  all  the  ocean ;  and 
vice  versa,  the  whole  mercantile  navy  of  Great 
Britian  would  be  subjected  every  where  to  the 
search  of  France,  Denmark,  Sweden,  and  Holland  ; 
and  then  how  were  such  cases  to  be  adjudicated  ? 
If  Great  Britain  was  not  prepared  to  submit  to 
this  degradation,  she  had  no  right  to  inflict  it  on 

others. 
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Others.     The  consequences  of  resorting  to  it  upon         *"» 
this   occasion  had  been  bloodshed  and  murder;  


nine  lives  had  been  lost,  and  1 5  of  the  crew  -D«!tfiift«r  i6di, 
wounded ;  and  these  consequences  must  inevi- 
tably follow,  wherever  violence  was  resorted  to. 
It  was  plain  then,  that  no  right  of  search  existed, 
not  even  though  France  might  have  stipulated 
with  Great  Britain  that  she  would  not  allow  her 
subjects  to  carry  on  the  slave-trade.  If  any  right 
of  search  were  necessary  for  the  suppression  of 
the  trade,  it  must  be  arranged  by  convention 
between  the  contracting  parties.  It  could  not 
originate  in  the  act  of  one  alone ;  it  must  be 
under  limitations  and  conditions  as  to  time, 
place,  and  circumstances ;  and  the  present  law- 
less attempts  at  extirpating  it  by  violence,  could 
have  no  other  eflFect  than  that  of  irritating  foreign 
nations^  and  protracting  the  period  of  its  utter 
extinction.  If,  then,  there  existed  no  right  of 
search  and  detention,  all  that  had  been  done  was 
mere  lawless  violence ;  unjust  ab  initio,  and  a  vio- 
lation of  the  law  of  nations.  The  seizors  were 
the  aggressors,  and  had  committed  an  act  of 
piracy. 

He  then  proceeded  to  argue,  that  it  was  not 
possible  to  contend  that  the  slave-trade  was  piracy, 
or  that  those-  who  engaged  in  it  might  be  de- 
stroyed at  the  pleasure  of  any  nation  which  has 
abolished  it,  even  though  so  engaged  against 
the  internal  regulations  of  their  own  government. 
It  was  not  piracy  either  by  the  law  of  nations^  or 
the  law  of  Great  Britain.  It  was  not  by  the  law 
of  nations,  because  to  make  it  so,  it  must  either 
liave  been  so  considered  and  treated  in  practice 

by 
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Li^^is.      ^y  ^  '^^  civilized  states  in  Europe ^  or  made  so 
by  virtue  of  a  general  convention ;  whereas,  on 


^^cet^ibth,  ii^Q  contrary,   it    had    been    carried   on   by    all 

nations,  even  by  Great  Britain  herself, .  until 
within  a  few  years,  and  was  at  this  moment 
carried  on  by  Spain  and  Portugal,  and  not  even 
at  the  present  hour  prohibited  altogether  by 
France.  If  it  were  piracy,  Spain  and  Portugal 
could  not  cany  it  on  ;  for  pirates  might  be  seized, 
be  they  of  what  nation  they  may,  but  the  slave- 
trade  was  entirely  diflferent  from  piracy.  All 
nations  had  a  right  to  seize  pirates,  because  they 
were  general  robbers,  hostes  human!  generis ;  their 
violence  was  not  confined  to  one  nation,  but  was 
universal ;  and  the  general  law  of  self-preserva- 
tion gave  a  right  to  all  to  seize  persons  so  con- 
ducting themselves.  But  in  the  slave-trade,  it 
was  quite  different.  The  acts  of  injustice  were 
confined  to  one  description  of  persons  with  whom 
other  nations  had  no  concern  ;  and  there  was  no 
possibility  of  the  same  acts  being  practised  against 
Great  Britain.  The  slave-trade  might  resemble 
the  conduct  of  the  Algerines  ;  they  plunder  and 
enslave  other  nations  without  a  cause  ;  but  this 
country  had  never  considered  them  as  liable  to 
general  detention,  nor  attempted  to  visit  upon 
them  their  outrages  against  others,  so  long  as 
they  abstained  from  attacking  British  subjects. 
The  slave-trade  could  not  be  considered  bv  Great 
Britain  as  piratical  when  committed  by  foreigners, 
because  it  was  not  piracy  by  the  laws  of  this 
country.  Piracy  was  a  defined  crime,  and  there 
had  been  laws  existing  against  it  for  centuries; 
but  neither  before  nor  since  the  abolition  had  any 

individual 
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individual  been  prosecuted  under  those  laws.     An  .  '^ 

.  Li  Loois. 

act  had  been  passed  in  1811,  to  make  the  slave- 


trade  a  criminal  offence  punishable  by  transporta-  December  isth, 
tion,  all  which  clearly  demonstrated  that  piracy  it  ,,  q  , 
was  not.  But  even  if  it  were  piracy,  the  property 
belonging  to  pirates,  not  taken  piratici^  was  not 
confiscable  by  an  act  of  piracy  until  conviction ; 
for,  until  conviction,  even  pirates  might  dispose 
of  their  own  property.  Here  there  was  no  pro- 
perty belonging  to  third  parties — no  slaves ; 
neither  was  their  any  proceeding  according  to 
law ;  for  piracy  must  be  tried  according  to  the 
statutes,  in  a  very  different  form.  If,  then,  there 
was  no  right  of  search,  the  resistance  was  lawful, 
and  no  penalty  could  arise  from  it,  under  any 
law  whatsoever. 

He  then  proceeded  to  deny  that  the  capture  had 
been  made  within  the  jurisdiction  of  the  court  of 
Sierra  Leone ;  and  contended  that  that  court  had 
no  jm'isdiction  whatever.  It  had  no  jurisdiction 
ratione  loci^  because  the  seizure  was  made  out  of . 
the  limits  within  which  its  ordinary  jurisdiction 
was  confined :  none,  on  account  of  the  subject 
matter y  for  that  was  not  triable  by  any  municipal 
com't  whatsoever  :  none,  by  reason  of  any  act  of 
'parliament,  for  there  was  none  such,  and  if  there 
were,  it  could  not  be  binding  on  foreigners. 
There  was  not  one  word  in  the  warrant  for  ap- 
pointing this  court,  or  in  the  patent,  whence  a 
shadow  of  jurisdiction  could  be  drawn  ;  the  prize 
commission  was  at  an  end  by  the  termination  of 
the  war  ;  and  although  some  of  the  forms  observed 
in  the  present  proceeding  were  prize,  yet  the  ship  • 
was'prosecuted  as  a  forfeiture.  The  want  of  juris- 
diction 
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'P*        diction  was,  therefore,  manifest  on  the  face  of  the 

Li  Lovxi* 

proceedings ;  they  were  all  grossly  irregular  and 

Dmemimj^A,  unjust — ^all  covam  nonjudice.     In  the  first  instance, 

the  witnesses  were  examined  on  prize  interroga- 
tories, then  cross-examined  viva  voce ;  next  an 
information  was  filed,  then  a  monition  issued,  and 
then  the  witnesses  were  examined  again  on  fresh 
interrogatories;  the  proceeding  was  therefore, 
neither  according  to  the  law  of  nations,  nor  to 
the  civil  law,  nor  to  the  common  law  ;  the  party 
proceeded  against  had  no  legal  means  of  defence ; 
and  was  therefore  entitled  to  have  the  sentence 
8RobimoD,2i5.  anuullcd  with  costs  and  damages,  according  to 

the  precedent  of  the  Fabius. 

He  then  adverted  to  the  position  that  the  vessd 
belonged  to  French  subjects  or  others,  and  was 
fitted  out  for  the  purpose  of  carrying  on  the  slave- 
trade,  after  it  had  been  abolished  by  the  internal 
laws  of  France^  and  by  the  treaty  between  this 
country  and  France ;  and  was  therefore  condenin- 
able.  That  the  property  belonged  to  Frenck 
subjects,  he  observed,  was  fully  admitted :  a  pos- 
sessory right  was  quite  a  sufficient  proof  of  property 
in  a  municipal  court,  but  here  there  wa9  other 
proof.  The  ship  belonged  to  Teychoire  and  De 
Chapti ;  so  also  the  cargo,  except  that  the  master 
had  an  interest  to  the  extent  of  6^000  dollara. 
There  was  the  French  register  on  board  in  the 
name  of  Teychoire ;  the  passport ;  and  the  clear- 
ance from  the  custom-house  at  Martinique.  There 
was  also  the  evidence  of  the  master  in  preparatory, 
and  of  all  the  other  witnesses,  as  to  De  Chaf4i 
being  the  owner ;  and  there  was  nothing  to  con- 
tradict this  testimony,  or  to  shew  that  the  pro- 
perty 
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perty  belonged  otherwise;  no  averment  even  of        ^« 

the  property  being  British.     With  respect  to  the  . 

vessel  being  fitted  out  for  carrying  on  the  slave-  ^>«»»*«'  »^mii, 

trade,  he  did  not  mean  to  deny  that  she  was  adapted 

for  that  purpose  ;  but  there  was  no  evidence  to  shew 

that  that  was  the  certain  object  of  the  voyage ; 

and,  adverting  to  the  evidence,  he  contended  that 

the  slave-trade  was   a  contingent  object  of  the 

voyage,  and  no  more. 

He  then  proceeded  to  contend,  that  the  trade 
was  not  abolished  by  the  internal  laws  of  France^ 
though  by  treaty  it  was  agreed  that  it  should  be 
80.  Buonaparte,  during  his  short  possession  of  the 
government  after  his  return  from  Elba,  abolished  ^pp-  (G-) 
flie  slave- trade,  and  referred  the  punishment  of 
any  violation  of  his  decree  to  the  French  tribunals. 

On  the  27th  July  1815,  Lord  Castlereagh  wrote  App.(H.) 
to  M.  de  Talleyrandy  urging  that  the  slave-trade 
should  not  be  revived,  and  questioning  whether 
by  the  law  of  France  it  had  not  been  abolished. 
Taileyrand  in  reply,  by  letter  dated  July  30th 
1815,  stated,  that  the  edict  of  Buonaparte  was  a  App.  (i.) 
nullity,  but  that  the  King  had  issued  directions 
for  the  traffic  to  cease  from  the  present  time  every 
where  and  for  ever.     By  the  additional  article  to 
the  definitive  treaty,  dated  November  2Qi\iy  1815,  App.(N.) 
it  was  recited  that  France  had  abolished  the  slave- 
trade,  and  that  she  would  with    Great  Britain 
concert  measures  for  its  entire  abolition  by  all 

nations. 

On  the  15th  of  January  1817,  Sir  Charles  Stuart  App.  (p.) 
wrote,  and  requested  a  copy  of  all  orders,  &c.  re- 
lating to  the  abolition  of  the  French  slave-trade; 
and  on  the  27th  of  January  1817,  he  received  an  App.(Q.) 

answer, 
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'^        unswer,  enclosing  an  ordinance  dated  the  8th 
— ^  January  1817.     It  was  therefore  quite  clear,  thi 


T  i6Ui,  lip  to  January  1817,  there  was  no  public  ordinan 
of  the  French  King  prohibiting  this  trade ;  for 
^  ^  there  had.  Sir  Charles  Stuart  must  have  known  i 

nor  any  ordinance  at  all;  for  if  there  had,  S 
Charles  Stuart's  note  must  have  called  it  forti 
and  the  French  government  must  have  be 
anxious  to  produce  it  as  a  proof  of  their  got 
faith.  In  the  note  it  was  spoken  of  as  the  ori 
nance,  which  negatived  the  existence  of  any  pi 
ceding  ordinance.  There  could  be  no  doul 
therefore,  that  the  trade  had  not  previously  be 
abolished  by  any  decree  whatsoever.  The  o« 
nance  itself  did  not  abolish  it  totally,  but. men 
abolished  the  introduction  of  slaves  into  the  Fren 
colonies ;  and  then  it  reserved  to  the  French  t 
bunals  the  right  of  adjudging  the  cases  by  thi 
own  law.  The  case  then  came  to  this — that  t 
slave-trade  was  not  abolished  by  Buanaparti 
decree  after  the  restoration  of  the  King  ;  that  i 
British  government  had  not  been  able  to  extra 
any  ordinance  prior  to  January  1817 ;  that  no; 
did  exist ;  and  therefore  that  a  slave  adventu 
was  lawful  prior  to  1817,  and  was  so  still  $u6  moc 
and  triable  only  in  France ;  and  all  presumptii 
in  favour  of  the  existence  of  orders  in  conformi 
to  stipulations,  was  done  away  by  the  letter  of  £ 
Charles  Stuart  and  its  answer.  With  respect 
the  point  that  the  vessel  had  bargained  for  twel^ 
slaves,  and  would  have  taken  them  on  board  if  n 
prevented  by  the  capture,  he  contended  that  th 
fact  was  not  sufficiently  proved ;  he  objected 
the  legality  of  some  of  the  deposition,  and  arga< 

th 
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that  the  fact  was  negatived  in  others ;  that  it  was         The 
quite   improbable   that    twelve   slaves   should   be  _'''^''""* 


taken  on  board  to  superintend  others ;   and  that  ^^^^ur  i5tb, 

the  vessel  not   having  been  taken  in  delicto,   no        '^*^* 

offence   was   consummated,    nor   was   there   anv 

offence  against  the  laws  of  France.      Upon   all 

these  considerations,   he  submitted,   that  the  de- 

cision  of  the  court  below  must  be  reversed,  and 

the  ship  restored  with  costs  and  damages. 

Dodsofiy  on  the  same  side,  contended,  that  the 
Ehip  had  been  illegally  taken,  becausie  the  cruizer 
by  which  she  had  been  seized,  was  not  duly  autho- 
rized to  capture  foreign  vessels.  No  commission 
had  been  produced,  and  it  was  not  very  probable 
that  there  was  any  such  in  existence;  since  the  ^'^s. c. 23. 
Statute  enabling  governors  of  colonies  to  authorize 
persons  to  seize  and  prosecute  ships  engaged  in 
the  slave-trade  was  the  law  of  this  country  only, 
and  was  strictly  confined  to  British  subjects,  or  to 
persons  resident  within  British  dominions. 

He  then  laid  it  down  as  a  primary  and  funda- 
mental rule  of  the  law  of  nations,  that  the  right 
to  visit  and  search  for eiiin  ships  on  the  open  sea  does 
not  exist  in  time  ofpeaee ;  and  this  position  he  pro- 
ceeded to  establish  upon  the  three  grounds  of 
TeasoUj  authority,  and  practice. 

During  the  existence  of  war  neutral  vessels 
might  be  engaged  in  the  conveyance  of  the  enemy*s 
property,  or  of  articles  contraband  of  war,  calcu- 
lated to  strengthen  the  military  resources  of  the 
enemy.  The  duty  of  self-protection  gave  all 
belligerent  states  a  right  to  secure  themselves 
from  the  injurious  effects  of  such  practices,  and 

VOL.  II.  Q  such 


r 
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^*»*         such  security  could  only  be  obtained  by  visitation 

Lx  Louis.  , 

and  search.     This  therefore  was  a  right  founded 


DtcetiAer  16th,  Q^  ncccssity,  but  by  that  necessity  it  was  also  to 

be  strictly  limited.  Now  it  was  obvious  that 
during  peace  no  such  danger  could  exist :  visita- 
tion and  search  was  not  required  for  any  purposes 
of  self-protection,  and  consequently  the  practice 
had  no  longer  a  just  and  lawful  foundation. 
During  peace  no  state  was  privileged  to  appro- 
priate to  itself  the  main  ocean,  or  to  interdict  the 
free  and  uninterrupted  use  of  it  to  the  commercial 
marine  of  other  countries.  If  Or  eat  Britain  had 
.  a  right  to  search  foreign  ships,  foreign  ships  would 
in  their  turn  have  a  right  to  search  those  of  Great 
Britain  ;  for  the  rights  of  all  countries  must  in 
this  respect  be  equal.  Great  Britain  had  no  ex- 
clusive rights  upon  the  ocean ;  none  which  did 
not  equally  belong  to  all  other  nations.  The 
empire  of  the  seas^  in  the  modern  acceptation  of 
the  term,  does  not  imply  any  exclusive  legal  pri- 
vileges ;  and  the  only  meaning  that  can  justly  be 
assigned  to  it  is,  that  in  time  of  war  the  nation 
possessing  it  has  a  perfect  mastery  over  the  fleets 
of  the  enemy,  and  can  secure  to  itself  all  the  im- 
portant advantages  arising  from  Such  a  superiority ; 
but  in  time  of  peace  it  conferred  no  peculiar  pri- 
vilege. If  the  right  of  visitation  and  search  be- 
longed to  Great  Britain,  it  must  equally  belong  to 
France,  and  to  all  other  nations.  They  must  all, 
even  the  pettiest  state,  have  the  liberty  of  stop- 
ping every  where  (for  if  any  where,  then  every 
where)  British  vessels ;  and  how  could  Great 
Britain  endure  this  ?  If  then  she  was  not  prepared 
to  submit  to  such  treatment  from  others  towards 

herself. 
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herself,  she  must  forbear  to  exact  submission  from     ,   T^^ 

Lk  Louis. 

them  ;   for  it  was  with  nations  as  with  individuals,  

they  must  learn  not  to  do  to  others  what  they  would  ^^^"T^  ^^*^' 
not  suffer  to  be  done  to  themselves.  It  had  been 
asked,  whether  peace  in  Europe  was  to  become  the 
signal  for  war  in  Africa  ?  and  asserted  that  it  must 
become  so,  if  slave-traders  were  to  be  restrained 
only  by  the  cruizers  of  their  own  nation ;  but  what 
course  of  conduct  was  so  likely  to  lead  to  war  and 
violence,  as  that  of  endeavouring  to  enforce  the 
claim  of  visitation  and  search  against  the  vessels 
of  foreign  and  independent  states  }  The  conse- 
quences must  naturally  and  necessarily  be,  what 
they  had  been  in  the  present  instance,  the  loss  of 
Uves,  and  the  destruction  of  property ;  and  it  was 
impossible  to  foresee  to  what  an  extent  these  con- 
sequences might  go,  or  what  mischiefs  might  not 
be  produced  by  them.  If  there  existed  a  right  to 
bring  in  any  one  ship,  then  there  must  be  the  same 
right  to  bring  in  all,  and  at  all  times ;  independent 
nations  would  be  irritated,  and  wars  and  tumult 
would  be  produced  and  perpetuated  throughout 
the  world. 

With  respect  to  the  authorities  upon  which  the 
right  of  visitation  and  search  would  require  to  be 
supported,  he  observed,  that  such  a  right  in  time 
of  peace  had  never  been  asserted  by  any  writer  on 
the  law  of  nations.  None  of  them  went  further 
than  to  assert  that  a  belligerent  might  lawfully 
search  foreign  ships,  and  their  silence  on  the  subject 
of  this  right,  during  peace,  was  almost  conclusive 
against  its  existence.  On  the  other  hand,  nu- 
merous passages  are  to  be  found  in  writers  of  the 
greatest  celebrity,  from  which  the  contrary  doc- 

Q  2  trine 
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*"*•         trine  is  ftiirly  to  be  inferred.     The  right  of  navi« 
gating  the  ocean  freely  and  without  molestation » 


2><cemfc«-  16th,  jg  assertcd  every  where,  in  every  page  gf  the  best 

authors,  such  as  Grotius,  Wellwood,  Vattel^  Vas^ 
quiuSy  Sfc. ;  quotations  almost  innumerable  might  be 
made  to  this  effect ;  but  the  principle  was  so  clear 
that  it  was  scarcely  necessary,  or  indeed  proper,  to 
trouble  the  court  with  authorities  in  support  of  it. 

Adverting  to  the  practice  of  nations  as  sanc- 
tioning or  disavowing  the  right  in  question,  he 
observed,  that  the  Portuguese^  at  the  time  of  their 
great  power  in  the  East  Indies,  wished  to  exclude 
all  other  European  nations  from  any  commerce 
with  that  portion  of  the  globe,  and  claimed  the 
right  of  detaining  ships  engaged  in  such  commerce. 

B.3.eh.s.8.si.  This,  which  FizfteZ  calls  ''a  pretension   no  less 

'*  iniquitous  than  chimerical,''  was  made  a  jest  (rf 
by  the  nations  whose  commerce  was  interdicted, 
and  they  agfeed  to  look  upon  any  acts  of  violence 
committed  in  support  of  it,  as  just  causes  of  war. 
The  answer  of  Quben  Elizabeth  (anno  1582)  to 
the  Spanish  ambassador  upon  a  similar  occasion, 
was  express  upon  this  point ;  she  stated  broadly 

Vide  Camden.     *'  that  her  subjccts  had  a  right  freely  to  navigate 

'*  the  vast  ocean,  since  the  use  of  the  air  and  of 
"  the  sea  was  common  to  all."  In  1737,  Spain 
again  claimed  the  right  of  searching  British  ships 
in  the  American  seas ;  but  this  asserted  right  was 
again  expressly  denied  by  Great  Britain,  and  the 
conduct  of  Spairiy  in  this  respect,  was  termed  by 
Mr.  Pitt  (afterwards-  Lord  Chatham)  "  an  usurpa- 
**  tion,  an  inhuman  tyranny  claimed  and  exercised 
"  over  the  American  seas."  It  occasioned  a 
general  indignation  throughout  the  kingdom,  and 

an 
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sn  instant  demand  for  redress.      Spaiuy  in  conse-        i^« 

-  Li  Louis. 

^uence    of   the    remonstrances  addressed    to  its  


government,  stipulated  to  make  good  the  losses  December  nth, 
sustained  by  British  subjects,  which  stipulation 
implies  an  admission  that  she  had  done  wrong. 
On  non-payment  of  the  remuneration  agreed 
Tipon,  orders  for  reprisals  were  issued  by  Great 
Britain^  and  these  were  followed  by  the  war  which 
terminated  in  the  peace  of  Aiw-la-Chapelle  in  1748. 
In  confirmation  of  this  statement,  he  read  several 
extracts  from  the  addresses  of  the  Lords  and 
Commons,  His  Majesty's  answers,  and  other  offi- 
cial documents.  He  then  referred  to  the  case  of 
the  British  ships  captured  at  Nootka  Sound  in 
1789,  which  he  observed  was  nearly  similar. 
There,  a  demand  was  immediately  made  by  Great 
Britain  for  adequate  satisfaction,  and  the  restitu- 
tion of  the  captured  vessels,  accompanied  by  a 
refusal  to  enter  upon  any  discussion  whatever 
until  that  demand  had  been  complied  with.  A 
similar  claim,  lately  made  on  the  part  of  Sweden 
had  been  strenuously  and  successfully  resisted  by 
Chreat  Britain. 

If  then  the  right  of  search  does  not  exist  under 
the  general  law  of  nations,  is  it  foimded  on  any 
treaty  between  this  country  and  France  as  appli- 
cable to  the  slave-trade  in  particular?  No. — 
France  was  asked  to  make  such  a  treaty,  and 
gave  a  decided  negative  to  the  proposal.  This 
appears  from  the  papers  submitted,  in  j4pril  1815, 
by  order  of  the  Prince  Regent,  to  the  House  of 
Commons,  on  the  subject  of  the  application  of 
the  British  government  to  that  of  France,  for  the 
abolition  of  the  slave-trade,  and  particularly  from 

Q  3  the 
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'f^        the  letter  of  Lord  C(w<fcr6agA,  6th  August  1814^ 
.L  to  the  Duke  of  fVellington,  and  the  consequent 


Dtcemher\bt\i,  correspoudence  between   his   Grace    and  Prince 

Talleyrand  and  M.  de  Jaucourt.     The  Duke  of 

App.(n.)&(c.)  ?r6//mg*<on,  on  communicating  to  Lord  CastlereagH 

what  had  passed,  states,  that  the  proposal  of  a 

App.  (D.)        reciprocal  right  of  search  in  the  African  seas  was 

so  disagreeable  to  the  French  government  and 
nation,  ^'  that  there  was  no  chance  of  succeeding  in 
'*  getting  it  adopted."  Afterwards  the  matter  was 
again  taken  up  in  the  congress  of  Vienna^  with  a 
result  quite  as  unsatisfactory ;  for  in  one  of  the 
conferences  there  held,  the  French  minister  ex- 

App.(B)        pressly  declared  that  *' he  could  admit  no  ot/ier 

"  maritime  police  than  that  which  every  power  ex-- 
*'  ercised  over  its  own  vessels."  It  is  clear  there- 
fore that  neither  by  the  general  law  of  nations^ 
nor  by  a  particular  convention  between  the  two 
states,  does  the  right  of  visitation  and  search  exist. 
Even  if  the  two  countries  had  reciprocally  agreed 
to  prohibit  the  slave-trade,  and  to  permit  the  right 
of  search,  a  refusal  to  abide  by  this  agreement  by 
the  subjects  of  one  of  them,  would  not  justify  the 
other  in  immediately  resorting  to  the  measure  of 
capturing  their  ships.  The  first  step  to  be  taken 
in  case  of  breach  of  the  treaty  would  be  remon- 
strance by  the  oflfended  party  ;  and  if  that  was  dis- 
regarded, then,  but  not  before,  reprisals  might 
issue.  This  was  the  utmost  that  could  be  done 
by  the  law  of  nations,  if  it  was  our  own  interest 
that  had  been  affected ;  a  fortiori  where  the  injury 
of  which  we  had  to  complain  was  directed  against 
the  interests  of  a  third  party,  namely,  the  natives 
of  Africa. 

It 
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It  is  charged  in  the  information  that  this  ship         *"*• 
^as  taken  within  the   jurisdiction  of  the  Vice- 


Admiralty  Court  at  Sierra  Leone  ;  but  this  is  not  ^>««^  i6^» 
made  out  in  proof ;  on  the  contrary  it  appears, 
from  all  the  evidence  in  the  cause,  that  the 
capture  was  effected  ten  or  twelve  leagues  to  the 
southward  of  Cape  Mesurada,  which  is  at  a  great 
distance  from  the  limits  of  the  colony,  as  settled 
by  act  of  parliament.  There  is  no  pretence  for  si  o.  3.  c  55. 
sapng  that  the  original  and  ordinary  commission  '*  **' 
of  the  Judge  would  give  him  jurisdiction  beyond 
those  limits,  nor  has  there  been  any  subsequent 
extension  of  the  jurisdiction  of  that  particular 
court.  The  act  for  the  abolition  of  the  slave-trade  47  o.  8.  c.  3., 
gives  no  such  jurisdiction,  at  least  so  far  as  the 
subjects  of  foreign  states  not  engaged  in  hostilities 
with  this  country  are  concerned,  for  one  part  of  it 
applies  only  to  the  property  of  British  subjects, 
and  to  persons  resident  within  British  dominions, 
and  the  remaining  part  to  slaves  taken  as  prize 
during  war.  The  only  other  statute  which  extends  49  o.  3.  c.  107 
the  jurisdiction  of  Vice-Admiralty  Courts  was 
passed  for  the  purposes  of  the  revenue  laws,  and 
is  expressly  confined  to  Courts  in  America.  The 
capture  therefore  was  made  neither  within  the 
Umits  of  the  colony,  nor  the  jurisdiction  of  the 
Court  at  Sierra  Leone,  The  whole  transaction 
was  coram  non  judiccy  and  the  proceedings  alto- 
gether a  nulity. 

It  has  been  said,  that  the  claimants  come  into 
Court  with  hands  stained  with  blood;  but  that 
stain  rests  on  the  captors  who  attacked^  and  not 
on  the  claimants  who  defended  themselves.  As 
there  existed  no  right  of  search,  all  that  the  cap- 

Q  4  tors 
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The         tors  have  done  is  lawless  violence  :  they  were  the 

Lv  Lours  •' 

aggressors  in  violation  of  the  law  of  nations,  and 

Deeemher  16th,  ^H  the  evU  that  has  followed  must  be  attributed  to 

1817. 

them. 

It  has  been  argued,  that  the  party  being  brought 
into  court,  whether  rightly  or  not,  cannot  receive 
restitution  because  he  is  in  delicto.     But  if  some 

0 

Courts  may  act  upon  the  principle  of  refusing 
restitution  on  this  ground,  it  is  by  no  means  clear 
that  all  Courts  are  possessed  of  the  same  power. 
It  may  be  diflferent  in  the  Instance  Court  of  Admi- 
ralty from  what  it  is  in  the  Prize  Court.  But 
what  is  the  delictum  here  ?  In  the  information  it 
is  charged  to  be  piracy ;  but  it  has  been  demon- 
strated by  Dr.  Lushington  not  to  come  within 
any  legal  definition  of  that  oflfence.  Then  it  is 
said^  if  not  an  offence  against  the  law  of  nations, 
it  is  an  offence  against  the  internal  laws  of  Prance ; 
but  are  the  municipal  Courts  of  one  country, 
armed  with  authority,  to  notice  offences  against 
the  internal  law  of  another  country  ?  How  can 
the  French  l:iw   give  jurisdiction  to   an  English 

App.  (G.)         Court  sitting  at  Sierra  Leone  ?     Both  the  decree 

of  the  usurper  (which  the  present  French  govern- 
ment holds  to  be  null)  and  the  ordinance  of  the 
King,  which  purports  to  be  dated  on  the  8th  of 

App.  (R.;         January    1817,   provide  that  offences  by  French 

subjects  shall  be  tried  in  French  Courts.  They 
direct,  likewise,  the  mode  in  which  the  penal- 
ties shall  be  applied;  and  how  is  it  possible 
that  a  British  Court  sitting  at  Sierra  Leone  can 
apply  the  forfeitures  as  directed  by  the  French 
.   law? 

Having 


HIGH  COURT  OF  ADMIRALTY.  233 

Having  in  the  next  place  noticed  the  irregu-         J^^ 
larity  with  which  the  cause  had  been  conducted 


in  the    Court    below,  he  proceeded  to  contend,  -D«c«j^»6th, 
that  no  sufficient  proof  had  been  produced  that 
any  French  law  prohibiting  the  slave-trade  was  in 
force  when  the  present  transaction  commenced. 
The  ordinance  of  the  8th  January  18]  7,  being  App.  (R) 
posteri6r  in  point  of  date,  could  have  no  bearing 
upon  it.      The  decree  of  the  usurper  was  con-  App.  (o.) 
sidered  by  the  legitimate  government,  then  re- 
stored, to  be  null  and  void,  and  could  therefore 
have  no  operation.     The  treaty  of  the  20th  No-  App.  (n.) 
vetnber  1815,  though  containing  an  assertion  that 
the  slave-trade  was  abolished  in  France,  did  not 
purport  to  be   in  itself  a  law  forbidding  French 
subjects  to  engage  in  the  traffic ;  and  even  if  that 
treaty  could   be  considered    as    amounting  to  a 
prohibitory  law  on  the  subject,  it  was  not  known 
at   Martinique  when    the    present  voyage    com- 
menced, and  consequently  was  not  binding  on  the 
subjects  of  the  French  crown  resident  within  that 
part  of  its  dominions.     The  declaration  contained  App.  (i.) 
in  the  French  Minister's  letter  (30th  July  1815), 
that   the  King  of   France  had  issued  directions 
that  the  traffic  in  slaves  should  cease  throughout 
his  dominions,  could  not  in  itself  be  considered  as 
conclusive  evidence  of  the  French  law,  much  less 
as  the  law  itself.     Non  constat  what    became  of 
those  directions,  or  to  whom  they  were  addressed. 
Certainly  it  is  not  in  proof,  either  that  the  direc- 
tions themselves,  or  any  law  or  ordinance  resulting 
from  them,  have  been  duly  promulgated  within 
the  French  dominions.      It  is  said,  however,  that 
this  assertion  of  the  French  Minister  respecting 

the 
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Tbe         the  directions  issued  for  the  abolition  of  the  traffic, 
coupled  with  the  recital  in  the  treaty  to  the  same 


Dtcembtr  i5ti),  eflfcct,  is  at  Icast  presumptive  evidence  of  the  French 

'^''''       law,  and  throws  on  the  claimant  the  burthen  of 

proving  it  to  be  otherwise ;  but  the  weight  of  this 

burthen  is  entirely  removed  by  the  production  of 

App.  (a)        the  ordinance  of  the  8th  January  1817,  which,  in 

answer  to  an  application  from  the  British  Minister 
for  ordinances,  laws,  &c.  is  produced  as  the  ordi* 
nance,  and  which  must  therefore  be  considered  as 
the  only  law  which  had  been  passed  on  this  subject 
If  any  previous  laws  or  ordinance  had  been  in 
existence,  they  must  have  been  produced  when  m 
demanded.  It  was  clear,  therefore,  that  no  such 
laws  or  ordinance  had  been  passed  by  the  French 
government  until  after  this  transaction  had  taken 
place,  and  consequently  that  no  offence  had  been 
committed  against  the  laws  of  France. 

The  King^s  Advocate  and  Adams  in  reply  admitted 
the  proposition  to  be  true  generally ,  that  the  right 
of  visitation  and  search  does  not  exist  in  time  of 
peace,  but  denied  it  to  be  so  universally.  Occa- 
sions, they  said,  may  and  must  arise  at  a  period 
when  no  hostilities  exist,  in  which  an  exercise  of 
this  power  would  be  justifiable,  and  instanced  the 
case  of  a  foreign  ship  exporting  goods  from  a 
British  colony  contrary  to  the  provisions  of  the 
navigation  laws.  A  vessel  which  has  been  guilty 
of  so  serious  an  offence  against  the  laws  of  this 
country  may  be  visited  at  sea  by  a  British  cruizer, 
and  brought  before  a  British  tribunal  for  legal  ad- 
judication. The  rule  of  law,  therefore,  which 
has  been  contended  for  on  behalf  of  the  appellant^ 
cannot  be  maintained  as  an  universal  proposition, 

but 
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but  it  is  subject  to  exceptions,  and  within  those  ex- 
ceptions must  be  included  the  present  transaction, 
which  is  a  transgression  not  only  of  municipal  law 
but  likewise  of  the  general  law  of  nations.  That 
the  property  of  parties  so  oflfending  should  be  liable 
to  seizure  and  confiscation  is  not  a  novel  doctrine 
now  for  the  first  time  attempted  to  be  introduced 
into  the  code  of  the  law  of  nations.  Even  at  so 
distant  a  period  of  time  as  that  in  which  the  laws  of 
Oleron  were  framed,  it  was  permitted  to  seize  the  SMtion  46. 
property  of  all  persons  enemies  to  the  holy  catho- 
lic faith  in  the  same  manner  as  that  belonging  to 
pirates.  Piracy,  therefore,  was  not.  as  has  been 
contended,  the  sole  ground  of  seizure  in  time  of 
peace.  The  enemies  of  the  holy  catholic  faith  were 
in  those  days  not  deemed  within  the  pale  of  the  law 
of  nations,  and  therefore  their  property  was  liable 
to  seizure  wherever  it  might  be  found.  In  what- 
ever light  the  slave-trade  may  have  been  viewed  in 
former  times,  it  must  no  longer  be  deemed  within 
the  protection,  of  the  law  of  nations,  especially 
since  the  declaration  signed  by  the  ministers  of  the 
different  European  powers  assembled  in  congress  at 
Viennay  that  the  trade  was  repugnant  to  the  prin- 
ciples of  humanity  and  of  universal  morality.  From 
that  period  at  least,  a  traffic  in  slaves  must  be  con- 
sidered a  crime,  and  it  is  the  right  and  duty  of  every 
nation  to  prevent  the  commission  of  crime.  A  party 
who  becomes  an  alien  enemy,  though  guilty  of  no 
personal  turpitude,  is  debarred  from  demanding 
restitution  of  his  property  in  a  court  of  justice ;  a 
fortiori,  therefore,  should  a  person  who  embarks 
in  a  trade  stigmatized  as  this  has  been,  and  de- 
nounced as    a   crime  by  authority  of  so  high  a 

nature. 
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The         nature.     Upon  the  whole,  they  submitted,  that  the 
vessel  having  illegally  resisted  the  visitation  and 


December  16th,  search  of  those  who  were  duly  authorized  to  enquire 

1817. 

into  her  voyage  and  its  objects,  and  having  been 
engaged  in  a  traffic  prohibited  by  the  laws  of  her 
own  country,  and  contrary  to  the  general  laws  of 
humanity  and  justice,  ought  not  to  be  restored  to 
the  claimant. 


App.  (s.)  After  the  argument  had  been  closed,  the  com- 

mission of  the  captor  was  brought  in.  It  was 
granted  by  the  governor  of  Sierra  Leone  under  the 

51  G.  3.  e.  23.  statutc,  and  authorized  the  captor  to  seize  and  pro- 
secute ships,  &c.  liable  to  forfeiture  for  any  offence 
committed  against  the  said  act,  or  any  other  act 
of  parliament  passed  for  the  abolition  of  the  slave- 
trade,  and  found  upon  or  near  the  coast  of  Africa, 
&c.  or  within  the  limits  of  any  of  the  colonies, 
settlements,  forts,  or  factories  thereof. 

Judgment. 
Sir  William  Scott. — ^This  ship  was  taken  off  Cope 
Mesurada,  on  the  coast  of  Africa,  on  the  11th  of 
March  1816,  by  an  English  colonial  armed  vessel, 
after  a  severe  engagement,  which  followed  an 
attempt  to  escape. — The  Court  has  found  occasion 
to  lament,  that  the  particulars  of  this  melancholy 
transaction  are  not  more  circumstantially  brought 
to  its  notice  ;  for  in  the  mass  of  matter  with  which 
these  proceedings  are  clogged,  (matter  which  can 
have  no  application  whatever  to  any  question  that 
could  possibly  be  expected  to  arise  in  the  case),  no 
information  is  distinctly  conveyed  to  the  Court 
what  preliminaries  led  to  this  unfortunate  conflict ; 

in 
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ia  which  no  fewer  than  twelve  lives  were  lost  on     ,  '^^ 

Li  Louis. 

the  British  side,  and  three  on  the  other,  and  in 


which  several  persons  on  both  sides  were  wounded,  -o^cemter  istb, 
The  Court  is  left  to  infer,  from  the  general  course  of 
the  transaction,  that  it  originated  in  a  demand  to 
visit  and  search  the  vessel,  on  a  suspicion  of  her 
being  a  slave-trader,  and  in  a  resistance  to  that  de- 
mand ;  the  demand  and  the  resistance  being  main- 
tained to  the  length  of  producing  the  calamitous 
event  which  I  have  described. 

The  ship  seized  was  in  appearance  and  in  fact  a 
French  ship^  admitted  both  in  the  plea  and  in  the 
argument  to  be  so  unquestionably ,  owned  and  navi- 
gated by  Frenchmen,  originally  indeed  built  in 
America^  and  having  been  for  a  short  time  in  British 
possession,  which  had  ceased.  She  is  immediately 
proceeded  against  in  the  vice-admiralty  court  at 
Sierra  Leone  (whither  she  had  been  carried) ,  as  a 
French  ship  violating  French  law,  by  the  intention 
of  purchasing  slaves  for  the  purpose  of  carrying 
them  to  her  port  in  Martinique,  There  are  some 
words  in  the  libel  which  certainly  can  have  no 
consistent  meaning  in  the  sentence  in  which  they 
stdnd,  but  which,  if  they  have  any  meaning  at  all, 
seem  to  intimate  vaguely  and  unintelligibly  an 
ownership  somewhere  else  than  in  French  subjects. 
Nothing,  however,  appears  that  at  all  excites  a  sus- 
picion that  she  is  not  what  she  is  treated  as  being 
both  by  the  parties  and  by  the  court,  a  French 
ship.  For  the  mere  circumstance  of  her  having 
had  English  as  well  as  other  colours  on  board,  can- 
not, in  the  known  practice  of  merchant  vessels, 
excite  any  such  suspicion.  After  the  admission 
which  has  been  made,  that  she  had  a  contingent  in- 
tention 
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le  uuis.      tention  at  least  of  trading  in  slaves,  as  well  as  other 
-  commodities,  if  a  convenient  opportunity  should 


^*'^^^^^*  offer,  I  feel  it  not  requisite  to  enter  into  the  detail 

of  the  many  circumstances  which  compel  that  ad- 
mission. The  number  of  iron  manacles  on  board, 
the  construction  of  the  platforms,  the  magnitude 
of  the  coppers,  the  quantity  and  quality  of  the 
provisions  in  store,  the  negociations  with  the  na- 
tives at  Mesuradtty  the  mysterious  passages  which 
occur  in  the  correspondence  between  the  owners, 
all  tend  one  way,  to  shew  a  contingent,  or  rather 
a  predominant  intention  so  to  trade  ;  ^nd  this  be- 
ing admitted,  the  court  will  not  deem  itself  guilty 
of  any  injustice  in  holding  that  the  legal  questioD 
is  the  same  as  if  the  intention  were  single  and  ab- 
solute ;  for  I  have  little  doubt  but  that  the  con- 
tingency would  have  happened,  and  the  oppor- 
tunity would  have  offered,  and  would  have  bem 
used. 

At  Sierra  proceedings  were  commenced,  which 
led  to  the  first  condemnation  of  the  ship  and  cai^. 
Much  argument  has  been  employed  to  controvert 
the  jurisdiction  of  the  court  upon  the  point  of 
locality,  which  I  do  not  think  it  necessary  to  ex- 
amine for  the  determination  of  the  present  cause. 
I  will  suppose  the  jurisdiction  to  be  duly  founded, 
as  far  as  the  matter  of  locality  is  concerned,  and 
consider  only  whether  the  sentence  can  be  sus- 
tained, giving  the  authority  which  pronounced  it 
the  benefit  of  a  supposed  indisputable  jurisdiction. 
No  iirUuh  act       At  the  outsct  of  the  proceedings  the  seizor  de- 
or  ^mmuiluin     scribcs  himsclf  as  commissioned  to  make  captures 
[nwittent  wifb  ^^^  seizures.  It  certainly  appeared  to  be  a  singular 
the  law  of  na-     commissiou  that  authorized  him  to  make  captures 

tiouB  can  affect 

m 
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in  time  of  peace ;  and  it  was  therefore  not  an  unnat-         "^^ 

.  t  /•      1  I      •  ^*  Look. 

ural  cunosity  on  the  part  of  the  court  to  desire  to  .^ 


see  it.  The  commission,  after  repeated  requisitions,  -Decemft^r  isth, 
has  been  at  last  brought  in,  at  a  time  extremely  the  rights  or  in- 
inconvenient  for  the  purpose  of  any  careful  exami-  t«fe»t»offo- 

*       *  reignen. 

nation  by  the  court,  if  that  were  necessary.     It 
may,  however,  be  sufficient  to  state  that  this  com- 
mission professes  to  be  issued  by  the  governor  of 
Sierra  Leone,  on  the  25th  of  January  1816  ;  to  be 
founded  on  the  slave-trade  act,  51  G.  3.  and  to 
anthorize  the  commander  to  seize  and  detain  (for  I 
do  not  find  that  the  word  capture  occurs)  all  ships 
and  vessels  offending  against  that  act,  or  any  other 
act  abolishing  the  slave-trade ;    and  after  stating 
these  facts,  to  observe,  that  neither  this  British  act 
of  parliament,  nor  any  commission  founded  on  it, 
can  affect  any  right  or  interest  of  foreigners,  unless 
they  are  founded  upon  principles  and  impose  regu- 
lations that  are  consistent  with  the  law  of  nations. 
That  is  the  only  law  which  Chreat  Britain  can  apply 
to  them ;  and  the  generality  of  any  terms  employed 
in  an  act  of  parliament  must  be  narrowed  in  con- 
struction by  a  religious  adherence  thereto.' 

Upon  the  course  of  the  proceedings  in  the  Court  Anomaiout 
of  Sierra  Leone,  after  the  manner  in  which  they  the  vid^mt 
have  been  adverted  to  in  argument,  I  should  desert  ^^r^^^^ 
my  duty  if  I  did  not  make  some  remark,  without 
meaning    at  all    to  depart  from  that  tenderness 
which  is  usually  shewn  to  mere  informalities  in  the 
praictice    of  Vice-admiralty   Courts.     I  have  no 
doubt  but  that  the  gentleman  under  whose  cogni- 
zance these  proceedings  passed,  carried  out  with 
him,  among  many  other  laudable  qualities,  a  proper 
zeal   for   the   purposes    of  the  establishment   of 

Sierra 
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Tiie       Sierra  Leone  ;  and  I  have  as  little  doubt  that  he 

Ls  Louis. 


possessed  a  still  higher  zeal  for  his  own  immediate 
2>«ej^^  .6.h.  and  paramount  duty,  the  correct  and  equal  admi- 

nistration  of  justice  to  all  parties  who  might  come 
before  him.  But  it  is  impossible  to  deny  thai 
there  occur  in  these  proceedings  incongruities, 
arising  (as  it  should  seem)  from  inattention  some- 
where, not  only  to  the  common  forms  of  law,  bal 
to  the  rational  principles  on  which  they  are  founded. 
What  was  the  natural  as  well  as  legal  coursed 
Surely  simple  and  obvious  enough ;  for  the  proctor, 
after  lodging  in  the  registry  all  the  papers  found 
on  board,  and  citing  by  monition  the  party  tc 
appear  to  give  a  libel  (answering  to  the  bill  of 
indictment  in  criminal  cases)  stating  the  facts 
imputed,  and  the  law  that  is  charged  to  be  violated, 
and  praying  the  examination  of  his  witnesses 
thereon,  and  the  judgment  of  the  Court  upon,  the 
^  effect  of  the  documents  and  testimony  to  be  pro- 
duced. The  party  charged  has  a  right  to  give  his 
claim,  stating  the  facts  by  which  he  undertakes  to 
discharge  himself  from  all  legal  censure,  and  to 
produce  his  witnesses  thereon.  Upon  the  result 
of  the  whole  evidence  so  furnished,  and  of  proper 
special*  interrogatories  administered  under  the 
immediate  authority  of  the  judge,  the  Court  should 
pronounce  its  judgment.  What  is  done  here  ?  In 
the  first  place  the  prize  interrogatories  calculated 
for  the  transactions  of  war  are,  instantly  on  bringing 
in,  applied  to  this  transaction,  which,  however 
denominated  a  capture^  and  with  whatever  fatal 
violence  accompanied,  is  in  truth  a  transaction 
of  peace.  Then,  special  interrogatories  are  admi- 
nistered, non  constat  by  what  authority,   some  al 

them 
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them  certainly  not  very  fairly  (at  least  according     ^^  "^^^^ 
to  common  notions)  addressed  to  the  persons  from  . 


whom  the  answers  are  to  be  extracted.     It  is  in  ^>««««*«"  i*«i». 

•  1817. 

this  late  stage  of  the  proceeding  that  the  prose^ 
cutor  brings  forth  his  libel  or  charge,  in  which  he 
tells  the  judge  (whose  exclusive  province  it  is  to 
decide  on  the  sufficiency  of  the  proofs),  that  "  the 
case  is  incontestably  proved,"  both  in  law  and  in 
&ct ;  the  law  alleged  being,  that  the  slave-trade 
is  prohibited  both  by  treaty,  and  by  the  internal 
law  of  France ;  and  the  facts  charged  being,  that 
the  party  was  trading  in  slaves,  and  resisted  search. 
In  the  same  benevolent  view  of  saving  the  Judge 
the  entire  trouble  of  performing  his  duty,  the 
prosecutor  informs  him,  that  ''  there  is  no  doubt 
"  of  the  ship's  being  fitted  out  for  the  slave- 
"  trade,"  and  "  that  the  evidence  of  the  master  is  all 
"  evasive ;"  and  prays  a  commission  of  inspection 
to  ascertain  the  fact  of  which  he  had  just  before 
told  him  that  no  dovht  whatever  ei^isted,  and  the 
party  is  then  cited  by  monition  to  appear,  after  the 
case  has  been  thus  incontestably  proved  against 
him  ;  and  then,  without  a  single  witness  examined 
upon  the  libel,  without  the  smallest  evidence 
produced  of  the  foreign  law,  though  upon  all 
principles  of  common  jurisprudence,  foreign  law 
is  always  to  be  proved  as  a  fact,  the  Judge  having 
properly  reduced  the  six  counts  of  the  Ubel  to 
two,  pronounces  the  ship  to  be  a  French  ship,  em- 
ployed illegally  (that  is,  against  the  French  law,) 
in  the  slave  trade ;  secondly,  that  she  resisted  by 
force  the  legal  search  of  the  king's  cruisers ;  and 
that  on  both  accounts  herself  and  cargo  are  to  be 
confiscated.  There  is,  I  think,  considerable  dif- 
voL.  II.  R  ficulty 
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lbI^  ■.     fic^^ty  i^    vindicating  the  correctness  of   these 
. proceedings,   except  upon   the   supposition,  that 


DmsemUr  \bth,  persous  charged  with  a  concern  in  so  odious  a 

traffic  are  instantly  to  have  a  caput  lupinum  placed 
upon  their  shoulders,  and  are  not  entitled,  in  the 
course  of  proceedings  against  them,  to  the  ordinary 
forms  and  measures  of  justice.  However,  without 
pressing  further  observation  upon  the  proceedings 
which  have  led  to  the  judgment,  I  hasten  to  the 
more  important  task  of  considering  the  propriety 
of  the  judgment  itself;  having  just  stated  that 
the  grounds  are  two, — one,  that  this  was  a  French 
ship,  intentionally  employed  in  the  African  slave- 
trade;  the  otlier,  that  she  resisted  by  force,  the 
king  of  England's  commissioned  cruizer. 
A  Minr  eaniiot  Assumiug  the  fact,  which  is  indistinctly  proved, 
!?dill^wi2r  *^^'  there  was  a  demand,  and  a  resistance  pro- 
produced  by  bb  ducing  the   deplorable  results  here   described,  I 

own  unlawful         ,.•,•  -,  -,  ■,  /•!• 

aetofMiiing.     thiuk  that   the  natural  order  of  things  compels 

me  to  enquire  first,  whether  the  party  who  de- 
manded had  a  right  to  search  ;  for  if  not,  then 
not  only  was  the  resistance  to  it  lawful,  but  like- 
wise the  very  fact  on  which  the  other  ground  of 
condemnation  rests  is  totally  removed.  For  if  no 
right  to  visit  and  search,  then  no  ulterior  right  of 
seizing  and  bringing  in,  and  proceeding  to  adjudi- 
cation ;  and  it  is  in  the  course  of  those  proceedings 
alone,  that  the  facts  are  produced,  that  she  is  a 
Frefich  ship  trading  in  slaves ;  and  if  these  facts 
are  made  known  to  the  seizor  by  his  own  unwar- 
ranted acts,  he  cannot  avail  himself  of  discoveries 
thus  unlawfully  produced,  nor  take  advantage  of 
tlie  consei)uence3  of  his  own  wrong.  Supposing, 
however,  that  it  should  appear  that  he  had  a  right 

to 
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to  visit  and  search,  and  therefore  to  avail  himself      .  "^^ 

of  all  the  information  he  so  acquired,  the  question   

would   then   be,    whether   that    information  has  ^>««'»*«'  i**. 
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established  all  the  necessary  facts  ? — The  first  is, 
that  it  was  a  French  ship  intentionally  employed 
in  the  slave-trade,  which,  I  have  already  intimated, 
appears  to  be  sufficiently  shewn.  The  second  is, 
that  such  a  trading  is  a  contravention  of  the  French 
law ;  for  it  has  been  repeatedly  admitted  that  the 
Court,  in  order  to  support  this  sentence  of  con- 
demnation, must  have  the  foundation  of  the  trade 
being  prohibited  by  the  law  of  the  country  to 
which  the  party  belongs. 

Upon  the  first  question,  whether  the  right  of  The  right  of 

1.^.,,  J.  Ti  ^1  vUitotion  and 

search  exists  m  time  of  peace,  I  nave  to  observe,  search  on  the 
that  two  principles  of  public  law  are  generally  llo^^eSrirtinw 
recognized  as  fundamental.  One  is  the  perfect  o'p«"«- 
equality  and  entire  independence  of  all  distinct 
states.  Relative  magnitude  creates  no  distinction 
of  right ;  relative  imbecility,  whether  permanent 
or  casual,  gives  no  additional  right  to  the  more 
powerful  neighbour ;  and  any  advantage  seized 
upon  that  ground  is  mere  usurpation.  This  is  the 
great  foundation  of  public  law,  which  it  mainly 
concerns  the  peace  of  mankind,  both  in  their  politic 
and  private  capacities,  to  preserve  inviolate.  The 
second  ifi,  that  all  nations  being  equal,  all  have  an 
equal  right  to  the  uninterrupted  use  of  the  unappro- 
priated  parts  of  the  ocean  for  their  navigation.  In 
places  where  no  local  authority  exists,  where  the 
subjects  of  all  states  meet  upon  a  footing  of  entire 
equality  and  independence,  no  one  state,  or  any 
of  its  subjects,  has  a  right  to  assume  or  exercise 
authority  over  the  subjects  of  another.     I  can  find 

R  2  no 
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L  lL*         ^^  authority  that  gives  the  right  of  interruption  to 
the  navigation  of  states  in  amity  upon  the  high 


i>9cember  16th,  gg^s,  exceptiug  that  which  the  rights  of  war  give 

to  both  belligerents  against  neutrals.  This  right, 
incommodious  as  its  exercise  may  occasionally  be 
to  those  who  are  subjected  to  it,  has  been  fuUy 
established  in  the  legal  practice  of  nations,  having 
for  its  foundation  the  necessities  of  self-defence,  in 
preventing  the  enemy  from  being  supplied  with  the 
instruments  of  war,  and  from  having  his  means 
of  annoyance  augmented  by  the  advantages  of 
maritime  commerce.  Against  the  property  of  his 
enemy  each  belligerent  has  the  extreme  rights  c^ 
war.  Against  that  of  neutrals,  the  friends  of  both, 
each  has  the  right  of  visitation  and  search,  and  of 
pursuing  an  inquiry  whether  they  are  employed  in 
the  service  of  his  enemy,  the  right  being  subject, 
in  almost  all  cases  ofan  inquiry  wrongfully  pursued, 
to  a  compensation  in  costs  and  damages. 

With  profeMed        With  professcd  pirates  there  is  no  state  of  peace. 

piratet  there  i»  *-^  ^  K' 

no  itate  of  peace.  They  are  the  enemies  of  every  country,  and  at  all 

times  ;  and  therefore  are  universally  subject  to  the 

extreme  rights  of  war.     An  ancient  authority,  the 

Uwi  of  oieron,  laws  of  Olcrofi,  composcd  at  the  time  of  the  Cru- 

^•^""  **•        sades,  and  as  supposed  by  an  eminent  leader  in 

those  expeditions,  our  own  Rich.  I.  represents 
infidels  as  equally  subject  to  those  rights ;  -  but  this 
rests  partly  upon  the  ground  of  notions  long  ago 
exploded,  that  such  persons  could  have  no  fellow- 
ship, no  peaceful  communion  with  the  faithful ; 
and  still  more  upon  the  ground  of  fact  that  they 
were  for  many  centuries  engaged  in  real  hostilities 
with  the  Christian  states.  Another  exploded  prac- 
tice was  that  of  princes  granting  private  letters  of 

marque 
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marque  against  the  subjects  of  powers  in  amity,  by         The 
whom  they  bad  been  injured,  without  being  able  to       ' 


obtain  redress  from  the  sovereign  or  tribunals  of  Dec^wher  i6ih, 
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that  country.  But  at  present,  under  the  law,  as 
now  generally  understood  and  practised ,  no  nation 
can  exercise  a  right  of  visitation  and  search  upon 
the  common  and  unappropriated  parts  of  the  sea, 
save  only  on  the  belligerent  claim.  If  it  be  asked 
why  the  right  of  search  does  not  exist  in  time  of 
peace  as  well  as  in  war,  the  answer  is  prompt ; 
that  it  has  not  the  same  foundation  on  which  alone 
it  is  tolerated  in  war, — thenecessities  of  self-defence. 
They  introduced  it  in  war ;  and  practice  has  estab- 
lished it.  No  such  necessities  have  introduced  it 
in  time  of  peace,  and  no  such  practice  has  estab- 
lished it.  It  is  true,  that  wild  claims  (alluded  to  in 
the  argument)  have  been  occasionally  set  up  by 
nations,  particularly  those  of  Spain  and  Portugal^ 
in  the  East  and  West  Indian  seas :  but  these  are 
claims  of  a  nature  quite  foreign  to  the  present 
question,  being  claims  not  of  a  general  right  of 
visitation  and  search  upon  the  high  seas  unappro- 
priated, but  extravagant  claims  to  the  appropriation 
of  piarticular  seas,  founded  upon  some  grants  of  a 
pretended  authority,  or  upon  some  ancient  exclu- 
sive usurpation.  Upon  a  principle  much  more 
just  in  itself  and  more  temperately  applied, 
maritime  states  have  claimed  a  right  of  visita- 
tion and  enquiry  within  those  parts  of  the 
ocean  adjoining  to  their  shores,  which  the  com- 
mon courtesy  of  nations  has  for  their  common 
convenience  allowed  to  be  considered  as  parts  of 
their  dominions  for  various  domestic  purposes,  and 
particularly  for  fiscal  or  defensive  regulations  more 

R  3  imme- 


246  CASES  DETERMINED  IN  THE 

'^         immediately    affecting   their   safety   and  welfare. 
Such  are  our  hovering   laws,  which  within  certain 


^'^^}Z  ^**^'  limited  distances  more  or  le*  moderately  assigned, 

subject  foreign  vessels  to  such  examination.  This 
has  nothing  in  common  with  a  right  of  visitation 
and  search  upon  the  unappropriated  parts  of  the 
ocean.  A  recent  Swedish  claim  of  examination 
on  the  high  seas^  though  confined  to  foreign  ships 
bound  to  Swedish  ports,  and  accompanied  in  a 
manner  not  very  consistent  or  intelligible,  with  a 
disclaimer  of  all  right  of  visitation,  was  resisted  by 
our  government  as  unlawful,  and  was  finally  with- 
drawn. 

Trading  in  tiETes      The  right  of  visitatiou  being  in  this  present  case  . 

"°^  ^*  exercised  in  time  of  peace,  the  question  arises,  how 

is  it  to  be  legalized  ?  And  looking  to  what  I  have 
described  as  the  known  existing  law  of  nations 
evidenced  by  all  authority  and  all  practice,  it  must 
be  upon  the  ground  that  the  captured  vessel  is  to 
be  taken  legally  as  a  pirate,  or  else  some  new 
ground  is  to  be  assumed  on  which  this  right,  which 
has  been  distinctly  admitted  not  to  exist  generally 
in  time  of  peace,  can  be  supported.  Wherever  it 
has  existed,  it  has  existed  upon  the  ground  of  re- 
pelling injury,  and  as  a  measure  of  self-defence.  No 
practice  that  exists  in  the  world  carries  it  farther. 
It  is  perfectly  clear,  that  this  vessel  cannot  be 
deemed  a  pirate  from  any  want  of  a  national  cha- 
racter legally  obtained.  She  is  the  property  not 
of  sea  rovers,  but  of  French  acknowledged  domi- 
ciled subjects.  She  has  a  French  pass,  French. 
register,  and  all  proper  documents,  and  is  an 
acknowledged  portion  of  the  mercantile  marine  of 
that  country.      If,  therefore,  the  character  of  a 

pirate 
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pirate  can  be  impressed  upon  her,  it  must  be  only        '^ 
on  the  ground  of  her  occupation  as  a  slave-trader ; 


no  other  act  of  piracy  being  imputed.  The  question  ^«»«*«-  isth 
then  comes  to  this : — Can  the  occupation  of  this 
French  vessel  be  legally  deemed  a  piracy,  inferring, 
as  it  must  do,  if  it  be  so,  all  the  pains  and  penalties 
of  piracy  ?  I  must  remember,  that  in  discussing 
this  question,  I  must  consider  it,  not  according  to 
any  private  moral  apprehensions  of  my  own  (if  I 
entertained  them  ever  so  sincerely),  but  a>  the  law 
considers  it ;  and,  looking  at  the  question  in  that 
direction,  I  think  it  requires  no  labour  of  proof  to 
shew  that  such  an  occupation  cannot  be  deemed  a 
legal  piracy.  The  very  statute  lately  passed  which 
makes  it  a  transportable  offence  in  any  British 
subject  to  be  concerned  in  this  trade^  affords  a 
decisive  proof  that  it  was  not  Uable  to  be  con- 
sidered as  a  piracy,  and  a  capital  offence,  as  it 
would  be  in  foreigners  as  well  as  British  subjects, 
if  it  was  a  piracy  at  all.  In  truth  it  wants  some  of 
the  distinguishing  features  of  that  offence.  It  is 
not  the  act  of  freebooters,  enemies  of  the  human 
race,  renouncing  every  country,  and  ravaging 
every  country  in  its  coasts  and  vessels  indiscrimi- 
nately, and  thereby  creating  an  universal  terror 
and  alarm  ;  but  of  persons  confining  their  trans- 
actions (reprehensible  as  they  may  be)  to  par- 
ticular countries,  without  exciting  the  slighest 
apprehension  in  others.  It  is  not  the  act  of  persons 
insulting  and  assaulting  coasts  and  vessels  against 
the  will  of  the  governments  and  the  course  of  their 
laws,  but  of  persons  resorting  thither  to  carry  on 
a  traffic  (as  it  is  there  most  unfortunately  deemed) , 
not  only  recognised  but  invited  by  the  institutions 
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,   J^  and  administrations  of  those  barbarous  communities. 

Li  Louit. 

But  it  is  unnecessary  to  pursue  this  topic  further. 


^>-^,>»«'>.  It  has  not  been  contended  in  argument,  that  the 

common  case  of  dealing  in  slaves  could  be  deemed 
a  piracy  in  law.     In  all  the  fervor  of  opinion  which 
•  the  agitation  of   all   questions    relating  to  this 

practice  has  excited  in  the  minds  of  many  intel- 
ligent persons  in  this  country,  no  attempt  has 
ever  been  thought  of,  at  least  with  any  visible 
effect^  to  submit  any  such  question  to  the  judgment 
of  the  law  by  such  a  prosecution  of  any  form  in- 
stituted in  any  Court :  and  no  lawyer,  I  presume, 
could  be  found  hardy  enough  to  maintain,  that  an 
indictment  for  piracy  could  be  supported  by  the 
mere  evidence  of  a  trading  in  slaves.     Be  the 
malignity  of  the  practice  what  it  may,  it  is  not 
that  of  piracy,  in  legal  consideration. 
TrBdiagintiaTM      Piracy  being  excluded,  the  Court  has  to  look 
the  uniTenar     for  somc  ucw  aud  pcculiar  ground :   but  in  the 
BttioBs.    g^gj  place  a  new  and  very  extensive  ground  is 
offered  to  it  by  the  suggestion,  which  has  been 
strongly  pressed,  that  this  trade,  if  not  the  crime 
of  piracy,  is  nevertheless  crime,   and  that  every 
nation,  and  indeed  every  individual  has  not  only  a 
right,  but  a  duty,  to  prevent  in  every  place  the 
commission  of  crime.     It  is  a  sphere  of  duty  suf- 
ficiently large  that  is  thus  opened  out  to  commu- 
nities and  to  their  members.      But  to  establish 
the  consequence  required,  it  is  first  necessary  to 
establish  that  the  right  to  interpose  by  force  to 
prevent  the  commission  of  crime,  commences,  not 
upon  the  commencement  of  the  overt  act,   nor 
upon  the  evident  approach  towards  it,  but  on  the 
bare   surmise  grounded  on  the  mere  possibility ; 

for 
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for  unless  it  goes  that  length  it  will  not  support        jhe 
the  right  of  forcible  inquiry  and  search.     What  are     ^"  loui^ 


the  proximate  circumstances  which  confer  on  you  j)teemher  isth, 
the  right  of  intruding  yourself  into  a  foreign  ship,  ^^''' 
over  which  you  haCve  no  authority  whatever,  or  of 
demanding  the  submission  of  its  crew  to  your 
inquiry  whether  they  mean  to  deal  in  the  traffic 
of  slaves,  not  in  your  country,  but  in  one  in  which 
you  have  no  connexion  ?  Where  is  the  law  that 
has  defined  those  circumstances  and  created  that 
right  under  their  existence  ?  Secondly,  it  must 
be  shewn  that  the  act  imputed  to  the  parties  is 
unquestionably  and  legally  criminal  by  the  uni- 
versal law  of  nations ;  for  the  right  of  search 
claimed  makes  no  distinctions,  and  in  truth  can 
make  none  ;  for  till  the  ship  is  searched  it  cannot 
be  known  whether  she  is  a  slave-trader  or  not,  and 
whether  she  belongs  to  a  nation  which  admits  the 
act  to  be  criminal,  or  to  one  which  maintains  it 
tp  be  simply  commercial, — and  I  say  legally  cri- 
minal, because  neither  this  Court  nor  any  other  can 
carry  its  private  apprehensions,  independant  of 
law,  into  its  public  judgments  on  the  quality  of 
actions.  It  must  conform  to  the  judgment  of  the 
law  upon  that  subject ;  and  acting  as  a  Court  in 
the  administration  of  law,  it  cannot  attribute  cri- 
minality to  an  act  where  the  law  imputes  none. 
It  must  look  to  the  legal  standard  of  morality ;  and 
^n  a  question  of  this  nature,  That  standard 
must  be  found  in  the  Law  of  Nations  as  fixed  and 
evidenced  by  general  and  ancient  and  admitted 
practice,  by  treaties  and  by  the  general  tenour  of 
the  laws  and  ordinances  and  the  formal  trans- 
actions of  civilized  states  ;   and  looking  to  those 

autho- 
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The         authorities^  I  find  a  difficulty  iu  maintaining  that 
the  traffic  is  legally  criminal. 


Lecember  isth,      Let  mc  uot  bc  misuuderstood  or  misrepresented^ 

as  a  professed  apologist  for  this  practice,  when  I 
state  facts  which  no  man  can  deny, — that  personal 
slavery  arising  out  of  forcible  captivity  is  coeval 
with  the  earliest  periods  of  the  history  of  man- 
kind,— that  it  is  found  existing  (and  as  far  as 
appears  without  animadversion)  in  the  earliest  and 
most  authentic  records  of  the  human  race, — that 
it  is  recognized  by  the  codes  of  the  most  polished 
nations  of  antiquity, — that  under  the  light  of  Chris* 
tianity  itself,  the  possession  of  persons  so  acquired 
has  been  in  every  civilized  country  invested  with 
the  character  of  property,  and  secured  as  such  by 
all  the  protections  of  law, — that  solemn  treaties 
have  been  framed  and  national  monopolies  eageriy 
sought,  to  facilitate  and  extend  the  commerce  in 
this  asserted  property,— and  all  this,  with  all  the 
sanctions  of  law,  public  and  municipal,  and  withoot 
any  opposition,  except  the  protests  of  a  few  private 
moralists,  little  heard,  and  less  attended  to,  in 
every  country,  till  within  these  very  few  years,  in 
this  particular  country.  If  the  matter  rested  here, 
I  fear  it  would  have  been  deemed  a  most  extra- 
vagant assumption  in  any  Court  of  the  Law  of 
Nations,  to  pronounce  that  this  practice,  the  tole- 
rated, the  approved,  the  encouraged  object  of  law, 
ever  since  man  became  subject  to  law,  was  pro- 
hibited^by  that  law,  and  was  legally  criminal.  But 
the  matter  does  not  rest  here.  Within  these  few 
years  a  considerable  change  of  opinion  has  taken 
place,  particularly  in  this  country.  Formal  decla- 
rations have    been   made,  and  laws  enacted,  io 

repro- 
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reprobation  of  this  practice ;  and  pains,  ably  and      i  ^  ^ 
zealously  conducted,  have  been  taken  to  induce 


other  countries  to  follow  the  example ;  but  at  ^>««"*«'  '*•*»» 

181T 

present    with    insufficient    effect :   for   there   are 

nations  which  adhere  to  the  practice,  under  all  the 

encouragement  which  their  own  laws  can  give  it. 

What  is  the  doctrine  of  our  Courts  of  the  Law  of 

Nations   relatively   to   them?     Why,    that    their 

practice  is  to  be  respected ;  that  their  slaves  if 

taken  are  to  be  restored  to  them ;  and  if  not  taken 

Vider  innocent  mistake,  to  be  restored  with  costs     ^ 

and  damages. — All  this,  surely,  upon  the  ground 

(hat  such  conduct  on  the  part  of  any  state  is  no 

departure  from  the  Law  of  Nations ;  because,  if 

it  were,  no  such  respect  could  be  allowed  to  it, 

upon  an   exemption  of  its  own  making;  for  no 

nation   can   privilege   itself  to  commit  a  crime 

against  the  Law  of  Nations  by  a  mere  municipal 

r^ulation  of  its  own.     And  if  our  understanding 

and  administration  of  the  Law  of  Nations  be,  that 

every  nation,  independently  of  treaties,  retains  a 

l^al  right  to  carry  on  this  traffic,  and  that  the 

trade  carried  on  under  that  authority  is  to  be  re- 

apected  by  all  tribunals,  foreign  as  well  as  domestic, 

it  is  not  easy  to  find  any  consistent  grounds  on 

which  to  maintain   that  the  traffic,  according  to 

oar  views  of  that  law,  is  criminal. 

Against  the  subjects  of  countries  which  have 
issued  declarations  hostile  to  the  trade,  the  Courts 
have  not  unfairly  applied  the  argumentum  ad 
homines.  At  the  same  time,  it  is  impossible  not  to 
feel  (and  with  concern),  that  if  the  real  under- 
standing of  the  law,  both  in  this  country  and 
others,  is  to  be  collected  from  public  acts  as  well 

as 
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LiL^s.      ^®  ^^^^  public  declarations,  it  will  at  least  be 
difficult  to  determine  with  certainty  and  precision 


'^'Tm  ***^'  what  that  understanding  really  is ;  some  parts  of 

their  systems  looking  one  way,  and  some  another. 
The  notorious  fact  is,  that  in  the  dominions  of  this 
country  and  others,  many  thousands  of  persons 
are  held  as  legal  property,  they  and  their  posterity, 
upon  no  other  original  title  than  that  which  I  am 
now  called  upon  to  pronounce  a  crime, — every  one 
of  these  instances  attended  with  all  the  aggravation 
«  that  appertains  to  the  long  continuation  of  crime, 
if  crime  it  be  ;  and  yet  protected  by  law,*  with  aU 
the  securities  that  can  be  given  to  property  in 
its  most  respected  forms.  Recent  treaties  with 
Foreign  powers  stipulate  for  a  permitted  conti- 
nuance of  this  traffic  to  them  for  a  course  of  years, 
and  in  extensive  districts,  and  without  any  limita- 
tion  of  the  numbers  they  may  export, — that  iSi 
according  to  the  argument  that  has  been  hdd^ 
contracts  for  the  commission  of  crime,  without 
stint,  throughout  those  districts,  and  during  those 
periods  of  time  !  In  such  a  state  of  law  and  fact^ 
at  home  and  abroad,  it  is  more  than  difficult  to 
arrive  at  the  conclusion,  and  for  this  Court,  repre- 
senting this  country,  to  notify  such  conclusion  to 
foreign  parties,  that  in  its  clear  and  consistent 
judgment  of  the  Law  of  Nations  upon  this  traffic, 
it  is  a  gross  violation  of  that  law. 
A  deeitratioD  of  Much  strcss  is  laid  upon  a  solemn  declaration  of 
^mt,  ^^Z  very  eminent  persons  assembled  in  congress,  whose 
bled  iocongren  yauk,   high   as  it   is,   is  by  no  means  the  most 

cannot  overruu  '  o  '  j 

theetubibhed  rcspcctable  foundation  of  the  weight  of  their 
general  Uw  of  opiuiou  that  this  traffic  is  contrary  to  all  religion 
■***®^  and  morality.     Great  as  the  reverence  due  to  such 

autho- 
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authorities   may   be,    they   cannot,    I   think,   be         The 
admitted  to    have   the  force    of    overruling  the   L^ 


established  course  of  the  general  Law  of  Nations,  i^eeember  15th, 

*1817 

Suppose  an  equal  number  of  foreign  personages, 
equal  in  rank  and  station,  and,  if  such  could  be 
founds  in  talents,  were  to  declare  that  the  right  of 
search  in  time  of  war,  as  exercised  on  neutrals, 
was  contrary  to  all  reason  and  justice  ;  this  country, 
I  presume,  would  not  attribute  any  such  effect  to 
such  opinions  so  delivered,  even  although  they 
were  not  accompanied,  as  this  declaration  is^  with 
any  contemporary  acts^  which  evinced  that  they 
were  considered  by  the  parties  themselves  rather 
as  speculative  opinions  than  as  drawing  after  them 
the  obUgation  of  a  public  and  practical  conformity ; 
for  otherwise  some  difficulty  might  occur  in  recon- 
ciling the  stipulated  continuation  of  this  traffic 
contained  in  some  treaties  framed  at  no  great 
distance  of  time,  with  the  description  of  its  nature 
and  quality  as  represented  in  this  declaration. 

It  is  next  said  that  every  country  has  a  right  to  a  Mtioii  hu  « 
enforce  its  own  navigation  laws ;  and  so  it  cer-  i?tyttem  oT^ 
tainly  has,  so  far  as  it  does  not  interfere  with  the  "f2*^7^  j'Si 
rights  of  others.     It  has  a  right  to  see  that  its  own  »<;«  in««fi« 

^^  ^  with  the  righti 

vessels  are  duly  navigated,  but  it  has  no  right  in  of  othm. 
consequence  to  visit  and  search  all  the  apparent 
vessels  of  other  countries  on  the  high  seas^  in 
order  to  institute  an  inquiry  whether  they  are  not 
in  truth  British  vessels  violating  British  laws.  No 
such  right  has  ever  been  claimed,  nor  can  it  be 
exercised  without  the  oppression  of  interrupting 
and  harrassing  the  •  real  and  lawful  navigation  of 
other  countries ;  for  the  right  of  search  when  it 

exists 
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-  ^        exists  at  all,  is  universal,  and  will  extend  to  vessels 

Li  Louis.  ' 


of  all  countries,  whether  they  tolerate  the  slave'- 
Di«eni4«rifith,  trade  or  not;  and  whether  the  vessels   are  em- 

1817. 

ployed  in  slave-trading  or  in  any  other  traffic.  It 
is  no  objection  to  say  that  British  ships  may  thus 
by  disguise  elude  the  obligations  of  British  law. 
The  answer  of  the  foreigner  is  ready,  that  you 
have  no  right  to  provide  against  the  inconvenie&oe 
by  imposing  a  burthen  upon  his  navigation.  If 
the  question  were  even  reduced  to  this,  that  either 
all  British  ships  might  fraudulently  escape,  or  all 
foreign  ships  be  injuriously  harrassed^  Qredt  Britain 
could  not  claim  the  option  to  embrace  the  latter 
branch  of  the  alternative.  When  you  complain 
that  the  regulation  cannot  be  enforced  without 
the  exercise  of  such  a  right,  the  answer  again  ie^ 
that  you  ought  not  to  make  regulations  which  yoe 
cannot  enforce  without  trespassing  on  the  rights  of 
others.  If  it  were  a  matter  by  which  your  own 
safety  was  affected,  the  necessities  of  self-defence 
would  fully  justify ;  but  in  a  matter  in  which  your 
own  safety  is  in  no  degree  concerned,  you  have  no 
right  to  prevent  a  suspected  injustice  towards 
another,  by  committing  an  actual  injustice  of  your 
own. 

The  next  argument  is,  that  the  Legislature 
must  have  contemplated  the  exercise  of  this  right 
in  time  of  peace ;  otherwise  they  have  left  tiie 
remedy  incomplete,  and  peace  in  Europe  will  be 
war  in  Africa.  The  Legislature  must  be  under- 
stood to  have  contemplated  all  that  was  within  its 
power,  and  no  more.  It  provided  for  the  existing 
occasion,  and  left  to  future  wisdom  to  provide  for 

future 
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future  times.     Nothing  can  be  more  clear,  than     l,J^,^ 
that  it  was  so  understood  by  the  British  govern- 


ment; for  the  projector  the  treaty  proposed  by  ^>««^^i6th. 
Chreat  Britain  to  France  in  1815,  is,  ''thatper- 
"  mission  should  be  reciprocally  given  by  each 
**  nation  to  search  and  bring  in  the  ships  of  each 
"  other ;"  and  when  the  permission  of  neutrals  to 
have  their  ships  searched  is  asked  at  the  com- 
mencement of  a  war,  it  may  then  be  time  enough 
to  admit  that  the  right  stands  on  exactly  the  same 
footing  in  time  of  war  and  in  time  of  peace.  The 
hd  turned  out  to  be,  that  such  permission  was 
actually  refused  by  Franccy  •  upon  the  express 
ground  that  she  would  not  tolerate  any  maritime 
police  to  be  exercised  on  her  subjects,  but  by 
herself.  Nor  can  it  be  matter  of  just  surprize  or 
resentment,  that  that  people  should  be  willing  to 
retain^  what  every  independent  nation  must  be 
anrerse  to  part  with,  the  exclusive  right  of  exe- 
eating  their  own  laws. 

It  is  pressed  as  a  difficulty,  what  is  to  be  done,  J*»«  penaitiM 

.-,  I        ^  '        t     1  'ii  r  rt  impelled  by  m 

u  a  Freticn  ship  laden  with  slaves  for  a  French  FrencAUw  mutt 
port  is  brought  in  ?     I  answer,  without  hesitation,  i„*  m° jfh^^a! 
restore  the  possession  which  has  been  unlawfully  ^^^^J^^^ 
divested : — rescind  the  illegal  act  done  by  your  own 
subject ;  and  leave  the  foreigner  to  the  justice  of 
his  own  country.     What  evil  follows  ?     If  the  laws 
of  France  do  not  prohibit,  you  admit  that  con- 
demnation cannot  take  place  in  a  British  court. 
But  if  the    law  of  France  be  what  ^'ou  contend, 
what  would  have  followed  upon  its  arrival  at  Mar- 
Unique,  the  port  whither  it  was  bound  ?     That  all 
the  penalties  of  the  French  law  would  have  been 
mimediately  thundered  upon  it.     If  your  case  be 

true, 
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Li  ^un.      '™^'  there  will  be  no  failure  of  justice.     Why  is 
the  British  judge  to  intrude  himself  in  Mbaidium 


'^'ctiiAer^ibth,  j^ris^  wheu  every  thing  requisite  will  be  performed 

in  the  French  court  in  a  legal  and  effectual  manner  ? 
Why  is  the  British  judge,  professing,  as  he  does, 
to  apply  the  French  law,  to  assume  cognizance  for 
the  mere  purpose  of  directing  that  the  penalties 
shall  go  to  the  British  Crown  and  its  subjects, 
which  that  law  has  appropriated  to  the  FretuA 
Crown  and  its  subjects,  thereby  combining,  in 
one  act  of  this  usurped  authority,  an  aggression 
upon  French  property  as  well  as  upon  French  juris- 
diction ? 
AnemiDent  ^^  ^^  ^^id^  and  with  just  concern,  that  if  not  per- 

g^jJ^J^"^     mitted  in  time  of  peace  it  will  be  extremely  difficult 
uBkwfui  means,  to  supprcss  the  traffic.     It  will  be  so,  and  no  man 

can  deny,  that  the  suppression,  however  desirabki 
and  however  sought,  is  attended  with  enormons 
difficulties  ;  difficulties  which  have  baffled  the  most 
zealous  endeavours  for  many  years.  To  every  man 
it  must  have  been  evident  that  without  a  general 
and  sincere  concurrence  of  all  the  maritime  states, 
in  the  principle  and  in  the  proper  modes  of  pur- 
suing it,  comparatively  but  little  of  positive  good 
could  be  acquired  ;  so  far  at  least,  as  the  interests 
of  the  victims  of  this  commerce  were  concerned  in 
it ;  and  to  every  man  who  looks  to  the  rival  claims 
of  these  states,  to  their  established  habits  of  trade, 
to  their  real  or  pretended  wants,  to  their  different 
modes  of  thinking,  and  to  their  real  mode  of  acting 
upon  this  particular  subject,  it  must  be  equally 
evident  that  such  a  concurrence  was  matter  of 
very  difficult  attainment.  But  the  difficulty  of  the 
attainment   will   not  legalise  measures  that  are 

other- 
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otherwise  illegal.     To  press  forward  to  a  great     ^^  '^ 
principle  by  breaking  through  every  other  great 


principle  that  stands  in  the  way  of  its  establishment ;  ■o«««»^  i^tb 
to  force  the  way  to  the  liberation  of  Africa  by  tramp- 
ling on  the  independence  of  other  states  in  Europe ; 
in  short,  to  procure  an  eminent  good  by  means 
that  are  unlawful ;  is  as  little  consonant  to  private 
morality  as  to  public  justice.  Obtain  the  concur- 
rence of  other  nations,  if  you  can,  by  application, 
by  remonstrance,  by  example,  by  every  peaceable 
instrument  which  man  can  employ  to  attract  the 
consent  of  man.  But  a  nation  is  not  justified  in  as- 
suming rights  that  do  not  belong  to  her  merely 
because  she  means  to  apply  them  to  a  laudable 
purpose  ;  nor  in  setting  out  upon  a  moral  crusade  of 
converting  other  nations  by  acts  of  unlawful  force. 
Nor  is  it  to  be  argued,  that  because  other  nations 
approve  the  ultimate  purpose,  they  must  therefore 
flfubmit  to  every  measure  which  any  one  state  or  its 
subjects  may  inconsiderately  adopt  for  its  attain- 
ment. In  this  very  case  nothing  can  be  clearer  than 
that  the  only  French  law  produced  is  in  direct  con- 
tradiction to  such  a  notion ;  because'  approving  as 
it  does  (though  to  a  very  limited  extent)  the  abo- 
lition, it  nevertheless  reserves  to  its  own  authorities 
the  cognizance  of  each  cause  and  the  appropriation 
of  the  penalties. 

If  I  felt  it  necessary  to  press  the  consideration  The  prictice  of 
further,  it  would  be  by  stating  the  gigantic  mis-  Lwch^duri^g 
chiefs  which  such  a  claim  is  likely  to  produce.     It  j^^^^^duce  g« 
is  no  secret,  particularly  in  this  place,  that  the  miwhiea 
right  of  search  in  time  of  war,  though  unquestion- 
able, is  not  submitted  to  without  complaints  loud 
and  bitter,  in  spite  of  all  the  modifications  that  can 
be  applied  to  it.     If  this  right  of  war  is  imported 

VOL.  II.  s  into 
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Tiie        into  peace  by  convention,  it  will  be  for  the  pradence 

Li  Louis.  m.  j  %. 

of  states  to  regulate  by  that  convention  the  exercise 

i.fc«m*«r  i5th,  of  the  right  with  all  the  softenings  of  which  it  is 

capable.    Treaties,  however,  it  must  be  remem- 
bered, are  perishable  things,  and  their  obligations 
are  dissipated  by  the  first  hostility.    The  covenants, 
however  solemn,  for  the  abolition  of  the  trade,  or 
for  the  exercise  of  modes  of  prevention,  co-exist 
only  with  the  relations  of  amity  among  the  con- 
federate states.     At  the  same  time  it  may  be  hoped^ 
that  so  long  as  the  treaties  do  exist,  and  their  ob- 
ligations are  sincerely  and  reciprocally  respected, 
the  exercise  of  a  right,  which  pro  tanto  converts  a 
state  of  peace  into  a  state  of  war,  may  be  so  con- 
ducted as  not  to  excite  just  irritation.     But  if  it  be 
assumed  by  force,  and  left  at  large  to  operate  reci- 
procally upon  the  ships  of  every  state  (for  it  must  be 
a  right  of  All  against  All),  without  any  other  limiti 
as  to  time,  place,  or  mode  of  inquiry  than  such  as 
the  prudence  of  particular  states,  or  their  individual 
subjects,  may  impose,  I  leave  the  tragedy  contained 
in  this  case  to  illustrate  the  effects  that  are  likely  to 
arise  in  the  very  first  stages  of  the  process,  without 
adding  to  the  account  what  must  be  considered  as 
a  most  awful  part  of  it,  the  perpetual  irritation 
and  the   universal  hostility  which   are  likely  to 
ensue. 
There  WM  no         Let  it  howcvcr  bc  taken  for  the  present,  that 
of  the  lhyL'''°    the  whole  of  these  premises,  tending  to  shew  that 
^Au'^when  ^^  ^S^*  ^^  search  upon  the  high  seas  exists  in 
this  Rcizure  took  time  of  pcacc,  are  either  unsound  in  themselves, 

place.  *     , 

or  are  stramed  to  produce  a  conclusion  that  is  so : 
I  proceed  to  inquire  how  far  the  French  law 
had  actually  abolished  the  slave-trade  at  the  time 
this  adventure  occurred ;    having  already  observed 

that 
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that  if  it  had  not,  the  sentence  of  condemnation     ,   V^ 

Li  Louit. 

was  admitted  to  be  unmaintainable,  and  that  no 


proof  whatever  of  any  French  law  was  produced  in  -^ecmttr  i  sth, 
the  court  below,  either  by  the  exhibition  of  the  law 
itself  or  by  the  information  received  from  foreign  pro- 
fessors and  practisers  of  that  law,  or  by  any  thing 
else  than  the  mere  assertion  of  the  prosecutor  in  the 
libel.     What  proof  is  oflFered  is  brought  in  upon  the 
appeal,  and  the  question  depends  on  its  sufficiency. 
The  actual  state  of  the  matter,  as  I  collect  it 
from  these  documents,  is  this: — On  the  27th  of  App.(H.) 
July  1815,  the  British  minister  at  Paris  writes  a 
note  to  Prince  Talleyrand^  then  minister  to  the 
King  of  France,  enclosing  a  protocol  of  the  15th 
conference,  and  expressing  a  desire,  on  the  part  of 
his  court,  to  be  informed  whether,  under  the  law 
of  France  as  it  then  stood,  it  was  prohibited  to 
French  subjects  to  carry  on  the  slave-trade.     The  App.  (t.) 
French  minister  informs  him  in  answer,  on  the 
30th  of  July,  that  the  law  of  the  Usurper  on  that 
subject  was  nuU  and  void  (as  were  all  his  decrees) ; 
but  that  his  Most  Christian  Majesty  had  issued 
directions y  that  on  the  part  of  France  '*  the  traffic 
"  should  cease  from  the  present  time  every  where 
*'  and  for  ever.*'  In  what  form  these  directions  were 
issued,  or  to  whom  addressed,  does  not  appear,  but 
upon  such  authority  it  must  be  presumed  that  they 
were  actually  issued.  It  is,  however,  no  violation  of 
the  respect  due  to  that  authority  to  inquire  what  was 
the  result  or  effect  of  those  directions  so  given. 
What  followed  in  obedience  to  them  in  any  public 
and  binding  form  ?     And  I  fear  I  am  compelled  to 
say  that  nothing  of  the  kind  followed,  and  that 
the  directions  must  have  slept  in  the  portfolio  of  the 
office  to  which  they  were  addressed ;  for  it  is,  I 

s  2  think, 
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Ti»«         think ,  impossible  that  if  any  public  and  authoritative 
!_  ordinance  had  followed,  it  could  have  escaped  the 


jDwemfcer  16th,  slccplcss  attention  of  many  persons  in  our  own 

country  to  all  public  foreign  proceedings  upon  this 
interesting  subject.  Still  less  would  it  have  es- 
caped the  notice  of  the  British  resident  minister, 
who  at  the  distance  of  a  year  and  a  half  is  com- 
pelled on  the  part  of  his  own  court  to  express  a 
curiosity  to  know  what  laws^  ordinances,  instruc- 
tions, and  other  public  and  ostensible  acts  had 
passed  for  the  abolition  of  the  slave-trade. 

On  the  30th  of  November  in  the  same  year,  the 

App.  (N.)        additional  article  of  the  definitive  treaty,  a  very 

solemn  instrument  most  undoubtedly,  is  formally 
and  publicly  executed,  and  it  is  in  these  terms : — 
*'  The  high  contracting  parties,  sincerely  desiring 
"  to  give  effect  to  the  measures  on  which  they  dc- 
"  liberated  at  the  congress  of  Vienna^  for  the 
'*  complete  and  universal  abolition  of  the  slave- 
*'  trade,  and  having  each  in  their  respective  domi- 
*'  nions  prohibited,  without  restriction,  their  colo- 
*'  nies  and  subjects  from  taking  any  part  whatever 
"  in  this  traffic,  engage  to  renew,  conjointly,  their 
"  efforts,  with  a  view  to  ensure  final  success  to  the 
"  principles  which  they  proclaimed  in  the  deda- 
"  ration  of  the  8th  February  1815,  and  to  con- 
''  cert,  without  loss  of  time,  by  their  minister  at 
'*  the  court  of  London,  the  most  effectual  measures 
'*  for  the  entire  and  definitive  abolition  of  a  trafiGic 
'*  so  odious  and  so  highly  reproved  by  the  laws  of 
"  religion  and  nature." 

Now  what  are  the  effects  of  this  treaty  ?  Accord- 
ing to  the  view  I  take  of  it  they  are  two,  and  two 
only ;  one,  declaratory  of  a  fact,  the  other,  pro- 
missory of  future  measures.     It  is  to  be  observed 

that 
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that  the  treaty  itself  does  not  abolish  the  slave-trade,      ,  ?>• 
it  does  not  inform  the  subjects  that  that  trade  is 


hereby  abolished,  and  that  by  virtue  of  the  prohi-  -Dicmfcer  i6th. 
bitions  therein  contained^  its  subjects  shall  not  in 
future  carry  on  that  trade ;  but  the  contracting 
powers  mutually  inform  each  other  of  the  fact, 
that  they  have  in  their  respective  dominions  abo- 
lished the  slave-trade,  without  statingat  all  the  mode 
in  which  that  abolition  had  taken  place.  It  next 
engages  to  take  future  measures  for  the  universal 
abolition*.  That  with  respect  to  both  the  declara- 
tory  and  promissory  parts,  Great  Britain  has  acted 
*with  the  optima  fides  is  known  to  the  whole  world, 
which  has  witnessed  its  domestic  laws  as  well  as  its 
foreign  negociations. 

I  am  very  far  from  intimating  that  the  govern- 
ment of  this  country  did  not  act  with  perfect  pro- 
priety in  accepting  the  assurance  that  the  French 
government  had  actually  abolished  the  slave-trade, 
88  a  sufficient  proof  of  the  fact;  but  the  fact  is 
now  denied  by  a  person  who  has  a  right  to  deny 
it ;  for  though  a  French  subject,  he  is  not  bound  to 
acknowledge  the  existence  of  any  law  that  has 
not  publicly  appeared,  and  the  other  party  having 
taken  upon  himself  the  burden  of  proving  it  in  the 
coarse  of  a  legal  enquiry,  the  Court  is  compelled 
to  demand  and  expect  the  ordinary  evidence  of 
such  a  disputed  fact. 

It  was  not  till  the  1 5th  of  January  in  the  pre-  App.  (r.) 
sent  year  that  the  British  resident  minister  applies 
for  the  communication  I  have  described,  of  all 
laws^  instructions,  ordonnances,  and  so  on;  he 
receives  in  return,  what  is  delivered  by  the  French 
minister  as  the  ordonnance^  bearing  date  only  one 
week  before  the  requested  communication,  namely, 

the 
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le  T^oifc     ^^^^  ^y  th^se  who  had  a  duty  to  produce   them. 
The  very  production  of  a  law  professing  to  be 


^"^isTy'**^'  enacted  in  the  beginning  of  1817,  is  a  satisfactory 
proof  that  no  such  law  existed  in  1816^  the  year  of 
this  transaction. 

It  would  be  going  further  than  the  necessities  of 
the  present  case  require  nie  to  do,  to  say  that  the 
evidence  now  offered  does  not  enable  me  to  assert 
that  the  French  law  prohibited  its  subjects  from 
taking  any  part  whatever  in  this  traffic.  It  is  enough 
to  say,  that  no  law  is  shewn,  which  can  have  any 
bearing  upon  this  transaction.      The   Usurper's 
law  was  dead  boim  ;  and  if  any  law  existed  at  the 
time  of  this  transaction,  it  must  be  that  which 
permitted  the  traffic  for  five  years ;  for  the  autho- 
rity of  that  law  could  not  be  destroyed  by  the 
usurpation ;  but  whether  it  had  existence  or  not, 
the  seizor  has  entirely  failed  in  the  task  he  has  • 
undertaken  of  proving  the  existence  of  a  prohibi- 
tory law,  enacted  by  the  legal  government,  which 
can   be  applied  to   the  present   transaction,   and 
therefore  upon  that  ground,  as  well  as  upon  the 
other,  I  think  myself  called  upon  to  reverse  this 
judgment. 

Upon  the  matter  of  costs  and  damages  that 
have  been  prayed,  I  must  observe  that  it  is  the 
first  case  of  the  kind,  and  that  the  question  itself 
is  privfUB  impressionism  and  that  upon  both  grounds 
it  is  not  the  inclination  of  the  Court  to  inflict  such 
a  censure.  If  a  second  case  should  occur,  it  wiH 
require,  (in  my  judgment  till  corrected),  and  un- 
doubtedly shall  receive,  a  different  consideration. 
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REWARD,  Selkrig. 
(Instance  Court) 

THIS  was  the  case  of  a  British  ship^  of  the  bur-    March  loth, 
then  of  1 62  tons,  the  property  of  WentwortJi       ^®^®' 
Baiky  of  the  island  of  Jamaica,  who,  in  December  ?^^^^ 
1815,  shipped  at  Port  Royal  in  Jamaica  about  ten  J^™^Sr^n 
tons  of  Saint  Domingo  logwood,  and  twelve  tons  of  of  logwood 
Jamaica  logwood,  with  which  the  vessel  sailed  on  though  de- 
the  l*th  of  that  month  for  Annotto  Bay  in  Jamaica^  HTdk^n!^"*^ 
where  she  arrived  on  the  l6th,  landed  a  boat  full 
of  the  logwood,   and  shipped  forty-three  hogs- 
heads and  three  tierces  of  sugar,  and  one  hundred 
and  eleven  puncheons  of  rum,   with  which    she 
again  sailed   from  Annotto  Bay  on   the  SIst  ot 
December,   and    arrived    the    day   following    at 
Kingston.    The  sugar  and  rum  were  then  landed ; 
but  the  market  proving  unfavourable,  the  whole 
of  the  sugar  and  twenty-nine  puncheons  of  the 
'  VOL.  II.  T  rum 
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rum  ^  were  re-shipped,  the  logwood  remaining  all 
the  time  on  board.  On  the  I5th  di  January  1816, 
^Mi8.^'  the  ship  sailed  from  Fort  Royal  with  a  clearance 
for  Norfolk  in  the  United  States  of  America^  the 
clearance  containing  no  mention  of  the  logwood. 
On  the  same  day  she  was  seized  by  His  Majesty's 
brig  Emulous,  T.  W.  Carter  Esq.  commander,  and 
brought  back  to  Port  Royal,  where  the  ship  and 
logwood  were  proceeded  against  in  the  Vice-admi- 
ralty Court,  for  a  breacii  of  the  revenue  laws, 
(particularly  of  the  statutes  12  Car.  2.,  7  &  8 
Wm.  S.y  6  Geo.  3„  and  28  Geo.  S.),  by  exporting 
Jamaica  logwood  to  the  United  States. 

The  owner  at  Jamaica  gave  in  a  claim  alleging, 
that  no  breach  of  the  revenue  laws  was  contem- 
plated in  tlie  exportation  of  the  logwood ;  that 
this  article  was  originally  put  on  board  atKingston^ 
as  ballast  for  the  voyage  to  Annotto  Bay  ;  that  the 
claimant  had  given  orders,  that  the  logwood 
should  be  there  landed,  and  that  in  fact,  a  large 
boat  load  was  so  landed,  which  he  believed  to  have 
been  the  Jamaica  logwood,  as  that  was  the  last 
shipped  i  but  the  weather  being  bad,  and  time 
pressing,  the  master  was  unable  to  land  more, 
and  employed  the  remainder  as  dunnage j  for  the 
purpose  of  stowing  the  sugar  and  rum  ;  for  which 
purpose  it  was  also  kept  on  board  at  the  time  of  the 
reshipment  at  Kingston,  and  not  being  considered 
as  part  of  the  cargo,  was,  for  that  reason  only,  not 
reported  as  such. 

It  appeared  on  the  evidence,  tliat  the  logwood, 
when  first  shipped  for  Annotto  Bay,  was  regularly 
reported  at  the  custom-house.  Orders  were  said 
to  have  been  given  to  land  the  whole  of  it  there. 

1 0  The 
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The  quantity  actually  taken  out  was  84  tons,  and      J^ 
more  would  have  been  there  Ianded>  but  for  the  .._„^ 


1818. 


badness  of  the  weather.    The  mate  deposed  that    ^^'^^^^^ 

when  the  cargo  was  last  shipped  at  Kingston^  the 

owner  came  on  board  and  told  the  seamen,  they 

must  keep  the  logwood  out  of  sight  as  much  as 

possible,  and  that  he  turned  to  the  master,  and 

said  in  a  low  voice,    *'  You  know  logwood   is  a 

'^  prohibited  ariticle  to  be  exported  to  the  United 

'*  States/'  It  was  also  stated,  that  after  the  seizure, 

the  master  being  asked  why  he  had  not  reported 

the  logwood  at  the  custom-house  when  he  deared 

out  for  America  said,  he  could  not  do  so,  because  it 

was  a  prohibited  article. 

On  the  other  hand  it  appeared  that  the  logwood 
actually  was  used  as  dunnage,  and  was  not  mme 
than  was  necessary  for  that  purpose ;  and  one  of  the 
witnesses  deposed  that  it  was  customary  so  to  use 
logwood. 

On  this  evidence  the  ship  and  logwood  were 
condemned  at  Jamaica  as  a  forfeiture,  half  to  the 
crown  and  half  to  the  seizor ;  and  an  appeal  was 
now  brought  from  that  condemnation. 

The  King^s  Advocate  and  Stoddart  in  support  of 
the  sentence  contended,  that  the  contravention  of 
the  law  was  manifest;  that  it  did  not  signify  in  what 
character  the  prohibited  article  was  put  on  board, 
whether  it  was  called  cargo,  or  whether  it  was  called 
dunnage  \  the  fact  being,  that  it  was  an  article  of 
commerce  which  might  have  been  sold,  had  it 
reached  its  place  of  destination ;  that  there  was 
nothing  in  the  evidence  to  distinguish  the  Scunt 
Domingo  logwood  from  the  Jamaica  ;  that  it  was 
not  necessary  to  prove  fraud  in  this  case,  but  that 
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bH^mh.     ^^  proof  of  fraud  were  necessary,  the  evidence 
sufficiently  shewed  a  fraudulent  intention^  both  by 


^Tsii^^    the  expressions  of  the  owner,  and  of  the  master. 

Lmhington  and  Dodson  for  the  appellant  con-^ 
tended  that  there  was  no  credible  proof  of  fraud  ; 
that  the  master  merely  stated  tlie  simple  fact,  that 
Jamaica  logwood  being  a  prohibited  article,  be 
could  not  report  it  as  cargo,  but  that  he  might 
still  employ  it  as  dunnage.  They  treated  the 
evidence  of  the  mate  as  altogether  improbable  and 
undeserving  of  credit;  and  argued,  that  in  a  case 
where  no  fraudulent  intention  existed,  it  would  be 
an  extremely  harsh  construction  of  the  statute  to 
hold  that  it  prohibited  the  employment  of  a  small 
quantity  of  logwood  as  dunnage ;  for  they  con- 
tended that  it  did  not  appear  that  there  was  more 
than  Si  tons  of  Jamaica  logwood  on  board  at  the 
time  of  seizure,  and  that  in  employing  it  as 
dunnage,  nothing  more  was  done  than  what  was 
customary,  according  to  the  evidence  of  one  of  the 
custom-house  officers  who  had  been  examined ; 
that  the  importation  of  foreign  logwood  into 
Jamaica^  and  its  re-exportation  thence,  was  now 
permitted  by  law;  and,  consequently,  that  the 
Legislature  could  no  longer  deem  it  an  object  of 
importance  to  restrain  the  export  of  logwood  the 
produce  of  the  Island.  They  cited  the  case  of  the 
Zeehist  in  181S,  where  a  ship  having  a  licence  to 
carry  corn  to  Holland^  had  discharged  it  into  a 
lighter,  which  was  afterwards  taken  as  prize  ;  but 
the  Court  restored  the  com,  and  also  50  hides  not 
protected  by  the  licence,  but  used  in  the  manner 
of  dunnage  to  cover  the  corn. 
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Judgment.  r>^^ 

Sir  WiUiam  Scott. — ^This  is  a  case  in  which  I  do    ■  — 


not  feel  myself  authorized  to  disturb  the  sentence    ^"^j^*"*' 
of  condemnation  which   has  taken  place  in   the 
Court  below.     The  major  part  of  the  cargo  on 
board  at  the  time  of  the  seizure  has  not  been  pro- 
ceeded against;    but  the  vessel  and  13^  tons  of 
logwood  are  the  subjects  of  appeal.     This  logwood 
is  described  as  dunnage,  and  appears  to  have  been 
so  employed  on  board  the  ship.     A  part  of  it  is 
certainly  the  produce  of  Jamaica  ;  but  whether  Si 
tons  or  12  tons,  or  any  intermediate  quantity,  does 
not  appear.     Whatever  was  the  quantity,  it  could 
not  legally  be  exported  to  the  United  States.     The 
law  had  imposed  an  abnolute  prohibition.    Some- 
thing has  been  said  on  the  policy  of  the  law,  and 
it  has  been  observed,  that  as  some  late  acts  permit 
the  importation  of  foreign  logwood  into  Jamaica^ 
and  its  re-exportation  thence,  the   restriction  of 
the  export  oi  Jamaica  logwood  can  be  no  very 
important  object  in  the  contemplation  of  the  legis- 
lature ;  but  with  such  considerations  as  these,  I 
have  nothing  to  do.     This  Court  is  not  at  liberty  to 
controvert  the  policy  of  existing  prohibitions.     If 
they  are  unwise,  they  are  not  to  be  corrected  here. 
If  diey  have  become  inconvenient  by  a  change  of 
circumstances  since  their  first  enactment,  applica- 
tion must  be  made  to  the  legislature  to  remove  that 
inconvenience.    This  Court  cannot  take  on  itself 
I^islative  functions:  it  must  administer  the  law 
as  it  stands ;  certainly,  with  such  qualifications  as 
the  law  permits.  The  Court  is  not  bound  to  a  strict- 
ness at  once  harsh  and  pedantic  in  the  application 
of  statutes.     The  law  permits  the  qualification 
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The         implied  in  the  ancient  maxim  De  minimis  non  curat 

L«  fer. — ^Where  there  are  irregularities  of  very  alight 

March  loo,  consequence,  it  does  not  intend  that  the  infliction 
of  penalties  should  be  inflexibly  severe*  If  the  de* 
viation  were  a  mere  trifle,  which^  if  continued  in 
practice,  would  weigh  little  or  nothing  on  the 
public  interest,  it  might  properly  be  overlooked^ 
In  the  present  case,  the  exact  quantity  is  not  easily 
to  be  ascertained.  It  has  been  argued,  that  it  did 
not  amount  to  more  than  three  tons.  Three  tons 
of  fraud  perhaps  would  not  be  what  the  Court 
could  regard  as  a  mere  trifle.  I  think,  on  the  evu 
dence,  the  quantity  of  Jamaica  logwood  on  board 
was  probably  greater.  A  part  was  certainly  foreign^ 
but  how  much  cannot  now  be  determined.  Upon 
the  whole^  the  Court  cannot  take  upon  itself  to 
say,  that  the  quantity  of  the  prohibited  article  was 
so  trifling  as  to  fall  properly  within  the  protection 
of  the  legal  maxim  before  adverted  to.  I  think 
it  exceeds  that  amount ;  but  I  must  look  a  little 
further.  What  is  here  alleged  is,  that  this  is  the 
usual  practice  of  Jamaica.  Now,  in  my  mind, 
this,  instead  of  alleviating  the  strictness  to  be  exer- 
cised, ought  to  augment  it ;  for,  if  a  practice  so 
abusive  prevails  generally  at  that  island ;  if  every 
ship  that  sails  from  Jamaica  may  take  three,  four, 
five  or  six  tons  of  an  article,  the  exportation  of 
which  is  absolutely  prohibited  by  law,  what  becomes 
of  the  prohibition  ?  The  judge  of  the  Vice-admi- 
ralty Court  at  Jamaica  (a  gentleman  of  very  consi- 
derable talents,  and  of  singular  judgment  in  the 
exercise  of  his  functions)  seems  to  have  done  per- 
fectly right  in  putting  a  check  to  this  practice.  If 
it  be  true,  as  has  been  stated,  that  dunnage  is 

difficult 
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difficult  to  be  procured  at  Jamaica^  this  may  be  a      R,^iJ;^ 

very  proper  ground  for  an  application  to  the  legis-  •^         

lature  to  relax  the  prohibition,  but  cannot  justify  ^'^Jg^*'*' 
the  individuals  in  taking  on  themselves  a  breach  of 
the  law  a»  their  general  custom.  It  must  be  remem- 
bered, that  this  logwood,  though  used  as  dunnage, 
wa»  still  a  saleable  article,  and  might  l)e  disposed 
Qf«  I  think  it  does  look  as  if  there  were  somewhat 
of  a  custom  like  that  which  is  here  alleged  in  the 
way  of  excuse,  the  conversation  between  the 
master  and  the  custom-house  officer  bears  pretty 
much  that  inference  ;  but  if  so,  it  is  high  time  that 
the  custom  should  receive  the  check  wluch  it  has 
recmved  by  the  present  condemnation. 

It  has  been  argued,  that  it  is  a  case  entitled  to  if  the  law  is 
particular  favour,  from  the  absence  of  all  fraud;  proof  of  frm^u. 
and  that  it  is  clear  there  was  no  intention  to  violate  L^t^'^l^lS^. " 
the  law.    I  do  not  enter  into  that  question.    It  is 
sufficient  if  there  is  a  contravention  of  the  law ; 
if  there  is  Jratis  in  legem.    Whether  that  may  have 
arisen  from  mistaken  apprehension,  from  careless- 
nesSy  or  from  any  other  cause,  it  is  not  material  to 
enquire.     In  these  cases  it  is  not  necessary  to  prove 
actual  and  personal  fraud.  Certainly  there  are  some 
points  in  the  evidence  which  seem  to  show  that  the 
owner  was  conscious  that  the  act  in  which  he  was 
engaged,  required  concealment ;  and  where  there 
is  concealment  and  clandestinity  in  such  matters, 
they  cannot  be  wholly  free  from  a  suspicion  of  fraud. 

Reference  has  been  made  to  a  licence  case  ad-  ^^^^ "«» 

8ub|eet  tooon- 

judged  in  the  pnze  court.    There  is  little  analogy  8ide«tioittdif. 
between  those  cases  m  general,  and  revenue  cases,  licence  case^ 
In  the  licence  cases  the  principal  object  was  the 
relaxation  of  a  general  prohibition  to  trade  with 
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j^^l^      the  enemy,   and  (except  in  some  particular  iiw 
stances)  the  particular  nature  of  the  article  traded 


^^i&^  in  was  considered  by  the  government  granting  the 
licence  as  iramateriaL  Therefore  the  Court  thought 
itself  at  liberty  to  construe  the  permissions  €£  the 
licence  with  such  latitude  as  seemed  to  be  con- 
sistent with  the  intention  of  the  grantor.  The 
case  is  widely  different  in  a  prohibition  of  municipal 
law^  and  where  that  prohibition  turns  entirely  on 
the  nature  of  the  article.  There  are  many  other 
considerations  distinguishing  all  that  class  of  cases 
from  this  class :  in  fact  they  are  founded  on  differ- 
ent principles. 

I  am  of  opinion  that  here  was  a  distinct  breach  of 
the  law  by  exportation  of  saleable  goods,  call  them 
dunnage  if  you  please,  they  may  be  cargo  never* 
theless :  and  it  must  be  presumed  that  they  were 
going  to  be  converted  into  money. 

The  Court  affirmed  the  condemnation^  but 
out  costs. 
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NAPLES  GRANT^ 

QN  the  ISth  of  Mat/  1815,  certain  Neapolitan     jfyni  i4^ 

ships  of  war  and  stores  were  surrendered  to       '^^^' 
Robert  Campbell  Esq.,   captain  of  His  Majesty's  ing  upon  «nm<f 
ship  Tremendous,  in  pursuance  of  a  convention  of  ^.^^JJJJ^^ 
that  date,   entered  into  between  General  Prince  fcrredtouiit 
Cariati,  on  behalf  of  the  government  of  Naples,  oonndend 
and  the  said  Robert  Campbell,  senior  officer  of  His 
Majesty's  vessels  in  the  Bay  of  Naples,  on  behalf 
of  His  Majesty. 

These  ships  and  stores  were  afterwards  restored 
to  the  Neapolitans,  by  order  of  His  Majesty's  go- 
vernment, without  any  proceedings  having  been 
insituted  against  them. 

On  the  18th  of  Jtme  1816,  in  consequence  of  a 
motion  made  in  the  House  of  Commons,  it  was 
resolved,  *^  That  a  sum  not  exceeding  ^^150,000 
<<  be  granted  to  His  Majesly,  to  be  distributed  to 
**  the  officers,  petty  officers,  seamen,  and  marines, 
^*  under  the  command  oiC^L^tam  Robert CampbeU, 
**  at  the  capture  of  Naples  on  the  ISth  day  of 
^*  May  1815,  for  ships  and  stores  then  taken 
*<  from  the  enemy,  and  restored  to  the  Neapo* 
*<  Utan  government ;  and  that  the  said  sum  be  issued 
'^  and  paid  without  any  fee  or  other  deduction 
••  whatsoever." 

In  December  1816,  a  memorial  of  Sir  Charles 
Burrard  Bart,  late  commander  of  His  Majesty's 
brig  Grasshopper,  was  presented  to  the  Lords  of 
the  Treasury,  setting  forth  the  grounds  upon  which 

he 
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GMAn        ^^  considered  the  Grasshopper  to  be  entitled  to 

.. participate  in  the  vote  of   Parliament,   and  so- 

-4^  VJ***»  liciting  their  Lordships  to  recommend  to  His 
Majesty,  to  include  the  memorialist  and  the  rest 
of  Uie  officers  and  crew  of  the  Grasshopper  in  any 
grant  that  might  be  made,  or  any  warrant  or  ordef 
issued  for  payment  of  the  money  so  voted  by  Par- 
liament. 

On  the  10th  of  February  1817>  a  warrant,  under 
the  sign  manual  of  His  Royal  Highness  the  Prince 
Regent,  was  issued,  directed  to  the  Lords  of  the 
Treasury,  signifying  HisRojral  Highness's  pleasure^ 
that  they  should  pay,  out  of  any  of  the  aids  or 
supplies  granted  to  His  Majesty  for  the  service  of 
the  year  1816,  unto  Sir  Jofm  Jackson  and  Captain 
Jeremiah  CoghUm^  the  sum  of  ifl50,0(X),  upon 
trust,  to  be  distributed  to  the  officers,  petty  (^ 
cers,  seamen,  and  marines,  under  the  command  of 
Captain  Robert  Campbell^  at  the  capture  of  Naples^ 
on  the  13th  day  oiMay  1815,  for  ships  and  stores 
then  taken  from  the  enemy,  and  restored  to  the 
NeapoUtan  government,  agreeably  to  the  Royal 
Proclamation  for  the  Distribution  of  Prizes,  and 
subject  to  the  sanctions  and  penalties  of  the  Prize 
Act 

It  was  afterwards  signified  to  ^ix  Charles  Burrard^ 
that  the  Lords  of  the  Treasury  declined  taking 
upon  themselves  to  determine  on  his  claim,  and 
referred  him  to  proceed  in  such  manner  as  he 
should  be  advised. 

On  the  16th  of  April  1817,  the  Proctor  for  Sir 
Charles  Burrard  addressed  a  letter  to  the  trustees 
under  the  warrant,  requesting  them  to  authorize 
His  Majest/s  Proctor  to  appear  on  their  behalf, 

to 
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to  the  usual  process  of  the  High  Court  of  Admi''      ^j^^ 
lialty,  and  submit  to  its  jurisdiction  for  determining  .  .  _ 

the  merits  of  the  claim  of  the  Grasshopper.  "^wa!^ 

The  trustees  having  signified  their  assent  to  this 
application^  the  case  was  brought  before  the  Court 
in  the  usual  manner. 

Judgment. 

Sir  WilUam  Scott. — ^This  case  arises  on  the  con-> 
stmction  of  a  grant  of  the  sum  of  ^£"1 50,000,  voted 
bj  Parliament  to  be  distributed  to  theofficers,  petty 
officers,  seamen,  and  marines  under  the  command 
of  Captain  Robert  Campbell^  at  the  capture  of  Naples j 
upon  the  19th  day  of  May  1815,  for  ships  (three  in 
number,  two  of  which  were  in  port  and  one  upon 
the  stocks),  and  also  for  stores  taken  from  the 
enemy,  and  restored  to  the  Neapolitan  government;  / 

and  for  ascertaining  how  this  sum  should  be  paid, 
it  is  referred  to  this  Court. 

A  question  has  been  raised,  or  rather  insinuated 
than  actually  contended  for,  that  the  Court  is  not  to 
consider  this  as  of  the  nature  qfprize^  but  that  the 
daims  of  the  parties  are  to  be  considered  upon  prin^^ 
ciples  of  a  more  enlarged  nature.  Now  prize  it  cer« 
tainly  is  not,  nor  from  the  terms  of  the  surrender 
can  it  be  considered  as  legal  prize;  at  the  same  time 
it  may  be  considered  as  agrantqfthe  natureqf  prize  ; 
and  although  not  measured  with  exactness  with 
respect  to  the  amount  of  the  substitute  for  the 
property,  (for  which  the  money  in  question  is  sub- 
stituted),, or  the  quantum  of  force  employed,  yet 
it  is  nevertheless  for  a  service,  and  the  surrender 
of  ships  produced  by  force.  It  is  to  be  distributed 
as  prize  money  is  distributed  among  the  officers, 

petty 
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NAPiit       petty  officersi  seamen,  and  marines ;  and  being  re« 
'      ferred  to  this  Court,  which  is  a  court  qf  prize ^  I 


jpru  i4tb,    apprehend  that  it  was  the  intention  of  those  from 


1818. 


whom  that  reference  proceeds,  that  it  should  be 
considered  upon  the  principles  qf  prize. 
>  It  does  not  belong  to  this  Court  to  interpret 
grants;  this  Court  cannot  wander  into  general 
interpretations  of  the  kind ;  but  if  it  be  a  grant  of 
the  nature  of  prize,  it  comes  naturally  under  the 
consideration  of  this  Court,  which  leaves  the 
general  interpretation  of  grants  to  a  jurisdiction  of 
another  nature. 

Looking  to  the  reference  in  this  case,  I  am 
bound  to  consider  it  upon  the  principles  of  prize, 
disregarding  the  invitation  made  to  the  Court  to 
enter  upon  a  more  enlarged  consideration  and 
feeling  of  liberality  in  favor  of  the  claimant,  in 
attending  to  which  the  Court  might  be  in  some 
danger  of  losing  its  way* 

These  are  the  terms  that  may  be  applied  to  the 
nature  of  the  grant 

Upon  every  consideration,   therefore,    I  must 
confine  myself  to  the  principles  upon  which  de- 
cisions on  prize  interests  are  governed,  which  are 
principles  of  rational  liberality. 
To  be  cntiUed       The  qucstiou  arises  on  a  demand  in  the  name 
^^i^^Z^^  of  His  Majesty's  brig  Grasshopper ^  which  claims 
muit  hm  been  jq  be  entitled  to  share  as  a  joint-captor,  as  beinir 

prcMiit  at  •ome  "^  *  ^ 

pojod  of  the     concerned  in  the  common  service  of  capturing  (if 

^^I^Xif)-  I  may  use  the  word)    certain  vessels;   and  the 

tm  WW  dRo-  principle  on  which  both  sides  have  argued  is  that 

in  which  the  law  concurs,  namely,  that  in  order  to 

vest  an  interest  in  a  vessel  which  is  engaged  in 

the 
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the  common  service  in  a  blockade^  or  in  naval  or      v^rua 
military  operations  of  that  kind^  it  must  be  shewn 


that  such  vessel  was  present  at  some  period  of  the     4^*^  i4tii. 
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operation,  either  at  the  commencement,  the  inter- 
mediate stage,  or  at  the  time  of  the  surrender.    I  sembie  tiuit  an 
do  not  mean  to  lay  down  any  such  universal  or  arise  on  °*^ 


negative  or  exclusive  principle,  in  which  it  can  be  |^^5^ 
said,  that  there  may  not  be  cases  in  which  an  general  mie. 
interest  may  arise  upon  something  falUng  short  of 
this ;  but  the  rule  is  severe,  and  it  cannot  be  in 
general  denied,  that  where  a  vessel  of  war  asso- 
ciated with  others  is  present  at  any  part  of  a  war- 
like transaction,  be  it  blockade,  siege,  or  whatever 
it  may  be,  that,  by  being  present  at  any  part  of  it, 
and  more  particularly  if  combined  in  the  service 
of  the  operation,  such  vessel  is  fairly  entitled  to 
the  interest  which  she  claims.  In  order  to  deter- 
mine, then,  whether  the  Grasshopper  may  be 
brought  within  this  limitation  of  the  right  of  prize, 
it  may  be  proper  to  consider  the  occurrences 
which  took  place  in  this  business.  They  are  con- 
tained in  some  degree  in  the  allegation  offered  on 
her  part,  which  to  a  great  degree  proves  itself; 
the  facts  which  it  asserts  being  exhibited  in  orders 
and  instructions,  and  as  there  is  no  reason  to 
presume  that  they  were  not  as  expressed,  I  may 
take  them,  as  far  as  they  go,  to  be  a  &ir  expocdtion 
of  what  did  occur. 

Four  witnesses  only  are  examined,  and  I  cannot 
assent  to  the  observation  of  the  King's  Advocate, 
that  these  are  interested  witnesses ;  there  is  only 
one  of  them  who  may  be  considered  in  that  cha- 
racter, namely,  Mr.  Start  i  but  neither  Lord  Burg^ 

hersh 
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naplh       hersh  nor  Captain  Dickson  can  be  considered  in 

OftAirr. 

^  that  light ;  the  latter  of  these  officers  was  on  board 

14th,     the  Rivott,  and  not  in  the  Grasshopper* 

It  is  stated  in  the  allegation,  that  upon  the  £8th 
of  March  His  Majesty's  brig  the  Grasshopper^ 
under  the  command  of  Sir  Charles  Burrard,  was 
lying  at  anchor  in  Genoa  Mole,  together  with  the 
Tremendous  and  other  vessels.  That  Sur  Quarks 
Burrard  received  an  order  fix>m  Captain  Campbettf 
(a  general  order)^  whereby  he  was  directed  to 
place  himself  under  his  command ,  and  accordingly 
he  was  placed  under  his  command  at  the  time  of 
the  order  exhibited,  which  bears  date  upon  tike 
SOth  day  of  March.  The  allegation  proceeds  to 
state  that  the  government  of  Naples  being  favor- 
able to  the  usurpation  of  the  crown  of  France^  and 
hostile  to  the  policy  of  Great  Britain,  various  com* 
munications  passed  between  Captain  Campbell  and 
the  Commander  in  Chief  of  the  £rj/»^  land  forces; 
and  it  was  determined  by  them  that  every  assistance 
should  be  given  to  the  Austrian  army  then  ad- 
vancing towards  Naples,  (which  is  the  sole  &ct,  I 
think,  to  which  Lord  WilMam  Bentinck  speaks) ; 
that  Captain  Campbell  being  desirous  of  informing 
himself  of  the  marine  force  of  the  NeapoUtan 
government,  and  also  the  disposition  of  the  British 
naval  Commander  in  Chief,  as  to  the  prosecution 
of  hostilities,  did,  upon  the  11th  day  o£  April  1815, 
by  an  order  in  writing  in  Leghorn  Roads^  direct 
Captain  Sir  Charles  Burrard  to  proceed  off  Naples 
and  touch  at  certain  ports  in  the  way,  to  see  if 
any  of  the  enemies  men  of  war  were  lying  there, 
and  not  meeting  with  any,  he  was  to  proceed 
and  endeavour  to  fall  in  with  His  Majesty's  ship 

RixH)li, 
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MivoU,  then  to  proceed  to  Palermo,  and  to  q^^ 
deliver  dispatches  to  the  Commander  in  Chief,  , 
and  in  his  way  to  touch  at  ports  where  British  '^^^^' 
Consuls  were  residing,  in  order  to  inform  them 
of  the  existing  circumstances  between  Great 
Britain  and  Naples,  and  to  observe  due  caution 
in  approaching  any  ^hip  whatever,  and  to  take 
notice  of  the  movements  of  hostile  troops  and 
vessels.  The  order  is  exhibited,  and  then  the 
narrative  goes  on  to  state  that  the  Grasshopper 
proceeded  to  execute  that  order,  and  arrived  in  Po- 
lermo  Bay  on  the  18th  o{  April,  and  there  found  the 
Partridge  at  anchor  in  the  Bay.  That  on  theSlst 
of  April  Sir  Charles  Burrard  received  an  order  in 
writing  from  Captain  John  MiJUer  Adye,  senior  offi- 
cer in  the  Bay^  requiring  him,  in  consequence  of  a 
requisition  of  merchants' at  Paib*9na,  toproceed  with 
the  sloop  or  brig  under  Sir  Charles  Burrard's  com- 
mand off  the  port  of  Naples,  and  cruise  there  for 
one  week,  from  the  time  of  making  the  land,  and 
at  the  expiration  of  such  time  to  return  to  Palermo. 
The  8th  article  states  that  he  did  execute  this  order, 
and  that  upon  the  30th  of  April  the  Grasshopper 
being  in  the  Bay  of  Naples  fell  in  with  His  Majesty's 
ship  Tremendous,  and  that  Captain  Sir  Charles 
Burrard  went  on  board  that  ship  with  the  orders 
he  had  received  from  Captain  Adye ;  and  Captain 
Campbell  observed,  that,  as  the  period  for  his  (Sir 
Charles  Burrard*s)  cruizing  had  expired,  heshould, 
pursuant  to  the  directions  of  the  Commander  in 
Chief,  take  him  under  his  orders,  and  the  Grass- 
hopper  was  accordingly  directed  to  take  the  station 
which  His  Majesty's  ship  RivoU  had  just  left, 
which  was  to  cruize  off  the  northern  passages  of  the 

Bay 
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Bay  qf  Naples.    He  did  so,  in  company  with  the 

■  Tremendous^  under  the    command  of  Captain 

4j*  J^     Campbell,  from  the  SOth  of  April  tjo  the  6th  of  M(^, 

for  the  purpose  of  watching  and  of  blockading  the 

said  port 

Now,  I  agree  with  the  observation  of  the  King^s 
Advocate^  that  it  would  have  been  better,  perfaap8» 
if  theblockade  had  been  more  specifically  described ; 
it  turns  out  to  be  not  so  much  a  blockade  oiNapleSf 
as  a  blockade  of  certain  ships  in  the  Bay  qf  Naples. 
It  would  have  been  better  if  it  had  been  more 
precisely  explained.  However  I  do  not  remember 
any  objection  being  made  to  that  on  the  admission  qf 
the  allegation. 

There  is  matter  enough  in  the  evidence  to  fill  up 
that  fact,  and  sufficiently  explain  the  application  of 
the  blockade,  which  I  think  appears  to  have  been  a 
blockade  of  the  ships  in  the  Ben/  qf  Naples,  to  pre- 
vent their  egress  for  any  purpose  of  hostility,  either 
ofiensive  or  defensive  in  any  manner ;  the  RivoU 
being  there  to  prevent  their  issuing  from  the 
northern  passage,  and  the  Tremendous  and  other 
vessels  being  stationed  upon  the  southern  outlet 
to  prevent  their  egress  on  that  side. 

The  history  goes  on  to  relate  that  during  the  ab- 
sence of  Sir  Charles  Burrard  at  Palermo,  Captain 
Campbell,  leaving  His  Majesty's  ship  of  war  Tre^ 
mendous  at  Leghorn,  proceeded  to  Florence  to  com- 
municate with  the  British  minister  there  as  to  the 
prosecution  of  the  war  against  Marshal  Mf/ra/,  then 
chief  of  the  Neapolitan  government,  and  for  the 
assisting  and  co-operating  with  the  army  of  the 
allies  advancing  towards  the  Neapolitan  territory. 
And  in  consequence  the  said  Captain  Campbell 
having  rejoined  his  ship,  proceeded  to  cruize  in 

the 
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the  Bay  qf  Naples^  to  blockade  two  ships  of  the      Naflw 
line  of  the  Neapolitan  government. 


An4  there  is  the  material  evidence  of  Lord  JpniiAih, 
Burghersh  upon  that  point ;  for  he  8ays>  that  at 
Leghorn  he  saw  Captain  Campbell,  whom  by  letter 
dated  the  10th  of  April  he  had  authorised  to  com- 
inence  hostilities  against  the  Neapolitans.  The 
irst  arrangement  was  to  protect  Leghorn  by  the 
naval  force  in  co-operation  with  the  land  forces. 
That  be  afterwBxds  proceeded  (a  change  of  circum- 
stances having  taken  place)  to  the  head  quarters  g£ 
General  Nugent,  the  comimander  in  chief  of  the 
Austrian  and  Tuscan  forces  in  Ihiscany.  And  he 
upon  his  arrival  there  wrote  to  Captain  Campbell, 
desiring  to  see  him  at  Florence,  to  make  the  neces- 
sary arrangements  for  the  employment  of  the 
British  force  under  his  command,  in  co-operating 
with  the  Austrian  army  against  the  Neapolitan 
states.  It  was  upon  the  18th  of  April  thsit  Captain 
Campbell  arrived  in  Florence,  and  the  arrangement 
made  between  him  (Lord  Burghersh)  and  Captain 
Campbell  was  general ;  it  was,  that  he  should  do 
what?  why,  ''  that  Captain  Campbell  should  em- 
**  ploy  the  force  under  his  command  to  blockade 
•^  the  Neapolitan  ships  of  war  in  the  Bay  ofNa^ 
**  plesJ*  That  is  the  first  service  which  was  to 
attract  his  attention.    ^^  To  create  alarm  in  the 

Bay  qf  Naples,**  and  "  to  give  assistance  to  the 

Austrian  army,  which  was  advancing  by  the  coast 
^*  road  upon  the  Neapolitan  territory,  and  to  keep 
*<  up  the  communication  with  the  Sicilian  expedir 
^'  tion  assembled  at  MelazzoJ*  But  the  first  ser« 
vice  was  certainly  that  of  blockading  the  ships  of 
the  line  lying  in  the  Bay  of  Naples. 

VOL.  jf.  u  The 
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g1!S?  '^®  allegation  goes  on  to  state,  "  that  having- 

rejoined  his  ship,  Captain  Campbett  proceeded  ta 


4ml  i4tiv  «  the  Bay  of  Naples  to  blockade  two  ships  of  the 
<^  line  of  the  Neapolitan  government  lying  in  the 
**  mole  of  the  port  of  Naples^  and  to  co-operate 
^<  with  the  Austrian  army  in  the  capture  of  Naples^^* 
echoing  exactly  what  is  described  to  have  passed 
in  the  arrangement  as  agreed  upon  between  Lord 
Burghersh  and  Captain  CampbelL 

The  aUegation  also  states,  that  durmg  such 
cruize  His  Majesty^s  ship  Tremendous  was  on  the 
SOth  of  April  joined  by  the  Grasshopper^  and 
Captain  Campbell  was  desirous  to  communicate 
wiUi  the  Austrian  commander ;  and  upon  the  6th  of 
May  he  verbally  ordered  Sir  Charles  Burrard  to 
proceed  in  the  Grasshopper  to  Terracina  with  a 
letter,  which  he  accordingly  did. 

The  11th  article  states^  that  on  the  7th  of  Mmf 
Captain  CampheU  proceeded  to  blockade  the  Bay 
(if  Naples  and  the  ships  there,  and  having  under 
his  command  the  Tremendous,  Alcmene^  and  the 
Grasshopper  (although  it  was  not  personally  present^^ 
he  sent  a  flag  of  truce  into  Naples,  informing  the 
government,  that  unless  it  surrendered  the  ships 
of  war  and  stores,  he  should  proceed  to  bombard 
the  town.  That  upon  the  9th  of  May  he  made 
sail  after  a  strange  vessel,  which  stood  in  towards 
Naples,  but  afterwards  altered  her  course  in  a 
contrary  direction.  That  Sir  Charles  Burrard 
was  proceeding  to  return  to  his  station  in  the 
morning  of  the  9th  of  May,  and  being  distant 
from  the  land  about  five  miles,  he  observed  a 
strange  sail,  which  turned  out  to  be  the  vessel 
'  which  Captain  Campbell  was  in  chace  of,  and 
he  took  the  opportunity  of  firing  broadsides  into 

this 
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strange  frigate,   and  in   company  with  th*      q^. 
Tremendous^  the  Grasshopper   pursued  this  sail 


under  the  walls  of  Gaeta.  "^i^ 

It  does  not  appear  that  the  Grasshopper  did  at 
thifi  time  proceed  into  the  Bay  of  Naples. 

The  next  article  states,  that  the  ships  before 
Gaeta  were  joined  by  the  sloop  Partridge  (upon 
the  9th  of  May\  which  had  arrived  with  dis- 
patches from  Lord  Ejmiouth,  directing  Captain 
Campbell  not  to  molest  the  French  flag ;  and  the 
strange  frigate  which  was  chased  into  Gaeta 
having  carried  that  flag.  Captain  Campbell  apolo^ 
gised  by  letter  to  the  French  captain  for  having  so 
done :  an  order  was  accordingly  given  by  Captain 
Campbell  to  Sir  Charles  Bttrrard,  directing  him  to 
proceed  and  deUver  a  letter,  with  a  flag  of  truce,  to 
the  French  frigate  at  Gdeta^  and  afterwards  to 
proceed  to  Terradna  and  condmunicate  with  the 
Austrian  army,  and  giving  them  all  possible  assist- 
ance, he  was  instructed  to  return  to  Captain  Camp^ 
bellf  off  Naples :  all  of  which  was  regularly  exe- 
cuted. He  went  with  this  letter  of  apology  to 
the  French  frigate :  he  communicated  with  the 
Austrians  at  Terracinoj  and  returned  again  to  the 
Bay  qf  Naples  ;  where  he  did  not  arrive,  undoubt* 
edly,  till  after  the  surrender  had  been  made,  in 
consequence  of  the  message  which  was  so  sent 
in  upon  the  8th  of  May.  When  he  came  there, 
he  found  that  the  surrender  had  been  actually 
made ;  and  therefore,  as  it  appears  to  me,  the 
question  in  this  case  is,  at  what  time  this  blockade 
must  be  considered  to  have  commaiced?  and 
whether  from  that  commencement.  His  Majesty's 
ship  Grasshopper  can  be  pronounced  to  have  been 
present,  and  much  more  to  have  been  active  in  it  ? 

u2  It 
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MAn;tf  Xt  seems  to  me  to  have  been  assumed  in  this  case^ 

GiiAirr.  11                                                                                             1  .   / 

.«.....__  that  the  commencement  ni^as  at  the  time  at  which 


4jf  i^«>>.     the  summons  was  sent  in ;  and  that  the  terminal 

MIS* 

tion  of  it  was  at  the  time  of  the  actual  surrender. 
And  I  entirely  agree  with  Dr»  Arnold^  that  if  that 
is  to  be  taken  as  the  time  of  the  actual  blockade 
of  the  bay,  that  the  title  of  the  Grasshopper  is 
entirely  ousted ;  and  I  entirely  agree  in  the  state* 
ment,  that  the  Grasshopper  was  not  in  the  Bay  ^ 
Napks  at  that  time,  nor  at  the  time  of  the 
summons,  nor  upon  any  of  the  intermediate 
days,  nor  at  the  time  of  the  surrender;  and 
therefore,  if  that  be  taken  as  the  point  of  law,  that 
the  time  of  the  summons  and  surrendar  is  to  be  so 
considered,  then  the  Grasshopper  is  not  to  be  so 
What  to  be  entitled.  But  it  strikes  me,  that  that  is  not  by  any 
commanctrmfnt  mcaus  to  be  Considered  as  the  commencemeift  of 
fiTabiodcade.    ^y^^  blockadc ;  but  that  the  moment  these  ships 

were  ifesembled  to  stop  the  egress  of  the  vessels 
in  the  bay  is  to  be  considered  the  commencement 
of  it  And,  if  the  Grasshopper  were  there  during 
any  part  of  that  time  (and  she  appears  not  only  to 
have  been  present,  but  contributing  to  that 
operation),  she  comes  then  under  the  ordinary 
qualification  of  prize  interest 
u  Now,  upon  what  ground  is  it  to  be  assumed  that 
the  blockade  is  to  be  taken  to  have  commenced 
from  the  time  the  summons  was  sent  in  ?  Is  that 
so  ?  The  summons  is  usually  the  conclusion  of  the 
business ;  afler  the  parties  have  taken  their  posi- 
tions, and  have  made  their  advances,  and  have 
sounded  the  dispositions  of  the  persons  who  are 
the  objects  of  attack :  but  the  blockade  or  si^e 
commences  long  before  that  time. 

Let 
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Let  US  see  the  situation  of  the  Grasshopper  at      ^|^ 
iJiat  antecedent  period.  ' 

Captain  Dickson^  who  is  perfectly  disinterested,  '^,1^*'^ 
Bays,  to  the  8th  artide  of  ihe  allegation,  that  the 
deponent,  after  his  arrival  off  the  Bay  of  Naples^ 
continued  some  time  in  company  with  Captain 
Campbell,  the  two  ships  under  their  commands 
being  jointly  engaged  in  blockading  the  two  line 
of  battle  ships  in  that  bay.  How  long  they  were 
there  he  does  not  say,  but  it  was  probably  a  week 
or  ten  days.  After  that  time,  it  was  agreed  that 
they  should  separate,  and  that  deponent  should 
take  a  more  northerly  situation,  to  intercept  the 
line  of  battle  ships  should  they  proceed  that  way. 
When  the  deponent  was  proceeding  to  the  north- 
ward of  Ischiay  an  island  near  the  Bay  qf  Naples^ 
he  fell  in  with  and  captured  a  French  frigate,  and 
was  proceeding  with  his  prize  to  Palermo^  when 
the  Grasshopper  came  up,  and  Sir  Charles  9urrard 
*CBme  on  board  the  Tremendous^  (where  the  de- 
ponent was  making  a  report) ;  when  there  he  does 
not  recollect  whether  any  orders  were  given  by 
Captain  Campbell  in  his  hearing,  but  something 
was  said  as  to  the  situation  which  the  Grasshopper 
should  occupy ;  and  he  knew  that  it  was  under 
the  orders  of  Captain  CampbeU,  and  he  under- 
stood it  to  be  settled  when  he  left  them,  that 
the  Grasshopper  should  continue  under  his 
orders,  and  take  a  station  to  windward,  so  as  to 
co-operate  in  blockading  the  bay.  He  says  further, 
that  the  Grasshopper  did  not  take  exactly 
the  station  which  the  Rrvoli  had  left,  which 
would  be  dangerous  for  the  Grasshopper y  being  of 
inferior  force. 

u  3  Now 
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Napuu 
Gaamt. 


Now  this  account  is  confirmed  by  Mr.  Starr^ 
.  who  was  on  board  the  Grasshopper^  and  speaks  to 
-4^j^^  the  same  point.  And  I  do  not  apprehend  it  is 
capable  of  contradiction  or  denial,  when  he  says 
this,  that  this  ship  was  after  the  30th  of  April  in 
the  Bay  qf  Naples^  and  was  contributing  its  force 
to  the  blockade  of  those  vessels ;  and  therefore  it 
cannot  be  contended,  unless  you  can  reduce  the 
commencement  of  the  blockade  to  a  much  later 
period,  namely,  at  the  moment  when  the  summons 
was  sent  in,  it  cannot  be  contended,  I  say,  but 
that  the  Grasshopper  was  present  and  assisting  at 
the  blockade  ; .  taking  it  that  it  had  commenced  at 
the  time  of  the  summons;  that  she  joined  when 
the  RivoH  went  away,  she  was  engaged  upon  the 
common  principles  of  prize,  which  give  it  to 
vessels  that  assist  in  any  part  of  the  operation. 
Upon  these  principles  this  vessel  is  entitled. 

I  think  the  blockade  is  sufficiently  proved,  and 
that  it  existed  before  the  time  when  it  is  said  to^ 
have  commenced  on  the  other  ^de ;  perhaps  it 
was  commenced  under  other  views,  namely,  with 
a  view  of  obtaining  the  capture  of  these  ships, 
not  of  dealing  with  them  pacifically,  when  the 
blockade  commenced,  but  being  rendered  so  by 
the  events  which  followed,  namely,  the  approadi 
of  the  Austrian  army  upon  the  land-side,  the 
enemy  was  willing  to  accept  of  the  British  custody 
of  these  vessels.  The  relations  between  this 
country  and  Naples  were  certainly  such  as  those 
which  Lord  William  Bentinck  and  Lord  Burghersh 
have  intimated,  and  if  a  hostile  force  could  have 
been  sent  before,  it  would  have  been  so  done.    It 

acted 
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acted  at  that  time  only  by  preventing  the  ^ress      Naples 

of  the  vessels  in  question,  but  that  operation  con* L« 

nected  itself  in  point  of  fact  with  every  thing  that     4p^  i^th, 
followed^  and  led  directly  to  the  ultimate  event  of 
•which  the  blockade  was  the  commencement.    I 
am  therefore  of  opinion,  that  the  Grasshopper  is 
entitled  to  the  judgment  of  this  Court 


u  4 
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WARRIOR,  PfiACHE. 

(Instance  Court.) 

ir^y8d,i8i8.  'J^HIS  was   a   cause  of  possession,  brought  by 
The  Court  of  Mattkew  Boyd  of  CktmberweH^  in  the  county 

mipCT^ttkito  ^f  Surrey^  the  original  owner  of  this  ship,  against 
^^^^^^a^  Joseph  Dyson  Woodhead^  the  present  possessor^ 
putod  title,  tMtt  asserting  himself  to  be  the  owner  of  the  ship^ 
juritdietiiMi       under  a  purchase  made  by  him  at  the  Isle  qf 
over  eeuMs  of    p^ance  from  Robcrt  Berry,  the  agent  of  Matthew 

Boyd  at  that  place. 

Judgment. 
Sir  William  Scott. — ^This  case  originated  in  an 
application  to  the  Court  by  Mr.  Boyd  to  be  put 
into  possession  of  a  vessel,  which  appears  to  have 
been  clearly  his  property ;  it  being  a  British  built 
vessel,  and  purchased  by  him  in  the  month  of 
January  1815,  for  the  sum  of  jf 4,200  under  a 
regular  bill  of  sale,  and  with  every  other  requisite 
formality.  The  person  in  whose  possession  it  now 
appears,  is  a  Mr.  Woodhead,  who  asserts  himself 
to  be  the  legal  proprietor ;  and  in  support  of  his 
title,  produces  a  bill  of  sale  from  Mr.  Berry  of 
the  Isle  qf  France  to  himself,  and  an  indorsement 
on  the  register  to  the  same  effect.  On  the  part  of 
Mr.  Boyd,  it  is  contended  that  the  pretended 
transfer  from  Mr.  Berry  is  altogether  fraudulent, 
and  that  the  property  being  still  vested  in  him^  he 
is  entitled  to  recover  possession  of  it  under  the 
authority  of  this  Court  A  question  is  now  raised 
whether  the  Court  has  authority  to  decide  upon 

the 
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the  validity  of  a  title  founded  upon  a  bill  of  sale ;        t^ 
a  question  which,  I  cannot  help  tliinking,  might       ^^'^ 


have  been  raised  in  an  earlier  stage  of  these  pro-  ^^  ^  isis- 
ceedings.  It  is  certainly  true  that  this  Court  did 
formerly  entertain  questions  of  title  to  a  much 
greater  extent  than  it  has  lately  been  in  the  habit 
cxf  doing:  In  former  times,  indeed,  it  decided 
without  reserve  upon  all  questions  of  disputed  title, 
which  the  parties  thought  proper  to  bring  before  it 
for  adjudication.  After  the  Restoration,  however, 
it  was  informed  by  other  courts,  that  such  matters 
were  not  properly  cognizable  here;  and,  since 
that  time,  it  has  been  very  abstemious  in  the  inter- 
position of  its  authority.  The  jurisdiction  over 
causes  qf possession  was  still  retained ;  and  although 
the  higher  tribunals  of  the  country  denied  the  right 
of  this  Court  to  interfere  in  mere  questions  qf  dis- 
puted titk,  no  intimation  was  ever  given  by  them 
that  the  Court  must  abandon  its  jurisdiction  over 
causes  qf  possession. 

A  question  of  title  may  occur  incidentally  in  a  a  qoMtiao  or 
cause  of  possession,  and  it  then  becomes  neces-  l^^^l^ 
gary  for  the  Court  to  enquire  into  the  title,  at  »«jMeofpot- 
least  so  far  as  to  satisfy  itself  that  it  may  safely  To  what  extent 
decree  possession  to  the  party  seeking  it    It  can*  ^^^^^^ 
BOt  be  laid  down  that  the  Court  is  to  decline  its 
jurisdiction  in  a  cause   of  possession,   on  the 
mere  averment  of  one  of  the  parties,  that  there  is 
a  conflicting  claim  of  title.  If  the  mere  averment 
of  title,  without  any  examination  into  its  founda- 
tion, would  be  sufficient  to  arrest  the  progress  of  a 
cause,  the  jurisdiction  of  the  Court  over  cases  of 
possession  would  be  ousted  altogether.     It  would 
be  idle  to  say  that  theCour^  retained  its  jurisdictioo, 

if 
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wa2^«.     ^^  '^®  moment  a  warrant  was  extracted  by  one 
party,  the  other  was  at  liberty  to  put  an  end  to  the  suiti 


K^sd,  1818.  byassertingatitley  resting,  peihaps,  on  no  foundatum 
whatever.  The  nature  a£  the  title  must  be  shewn 
before  it  can  be  permitted  to  have  the  effect  of 
arresting  the  cause  in  its  progress.  It  must  be 
made  to  appear  that  it  is  not  a  mere  cobweb  title 
that  is  set  up^  but  that  it  is  such  as  to  raise  a  real 
and  substantial  doubt  to  whom  the  property 
belongs ;  and,  in  that  case,  the  Court  would  cer- 
tainly decline  to  interfere  as  to  the  possession, 
until  the  title  should  have  been  determined  upaa 
by  the  courts  in  which  such  questions  have  been 
more  usually  agitated  in  the  modern  practice  of 
the  law. 

Subject  to  these  observations  I  proceed  to  en- 
quire into  the  circumstances  of  the  present  case. 
The  transaction  itself  took  place  in  a  very  remote 
quarter  of  the  globe,  and  the  person  more  particu- 
larly engaged  in  the  transfer  of  the  vessel,  I  mean 
Mr.  Berry  who  sold  it,  is  still  there,  and  probably 
knows  nothingof  any  of  the  proceedingsin  this  cause. 
How  then  can  the  Court  expect  to  have  that  full 
and  satisfactory  information  which  it  might  have 
obtained  in  an  inquiry  into  any  domestic  trans* 
action.  There  all  the*parties  interested  in  the  in- 
quiry would  have  been  at  hand  to  explain  and 
defend  their  own  conduct  But  in  this  case  it  is 
quite  otherwise.  Here  I  am  called  upon  to  decide 
upon  the  conduct  of  a  person  who  is  absent, 
against  whom  there  is  a  direct  charge  of  fraud, 
and  who  has  no  opportunity  of  being  heard  in  his 
defence.  Mr.  Berry  is  the  person  who  actually 
made  the  sale  of  the  ship  ^  all  the  papers  were  drawn 

up, 
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up,  and  every  thing  was  done  by  his  advice  and     ^^^ 
under  his  direction.    If  therefore  there  be  fraud  in 


the  case^  he  is  one  of  the  most  guilty  of  those  con-  ^sd,  jais. 
cemedin  it.  I  am  tben,in  fact,  trying  his  conduct  in 
hisabsence ;  and  it  must  be  a  very  strong  case  indeed 
that  would  induce  me,  under  such  circumstances^  to 
determine  that  the  sale  was  invalid  on  the  ground 
of  fraud.  It  appears  that  Boyd  was  certainly  the 
owner  of  this  vessel,  that  he  repaired  her  at  a  very 
considerable  expence,  that  he  sent  her  out  to  the 
East  Indies  under  the  care  of  Peache  as  master,  of 
whom  he  knew  but  little,  but  of  whose  character 
he  had  received  a  good  report  The  master  sails 
with  instructions  from  Mr.  Boyd^  which  are  drawn 
with  sufficient  accuracy  as  far  as  they  go,  but  I  do 
not  find  that  they  contain  any  directions  for  his  con- 
duct  in  case  of  distress  or  emergency.  If  any  event 
of  that  sort  should  occur,  he  is  left  with  no  other 
guide  for  his  conduct  than  the  law,  which  law  is 
the  dictate  of  reason  and  good  sense  only.  The 
vessel  sails  to  the  Cape  qf  Good  Hope,  and  from 
thence  to  the  Isk  qf  France^  consigned  to 
Mr.  Berry  ^  with  whom  it  appears  that  Boyd  was  not 
*  personally  acquainted,  but  whose  character  he  had, 
according  to  his  own  account,  long  known,  and 
to  whom  he  had  been  recommended  in  the  strongest 
and  most  flattering  terms.  The  authority  which 
was  confided  to  Mr.  Berry  was  of  a  very  large  de- 
scription :  for  it  appears  that  he  was  not  only  en- 
trusted with  the  disposal  of  the  outward  cargo,  but 
with  a  discretionary  power  to  purchase  a  new  one; 
and  that  he  was  also  invested  with  the  power  of 
displacing  the  master,  if  he  should  think  fit  to  do 
80.    From  the  correspondence  which  afterwards 

took 
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Wil^om.      ^^^^  place,  it  should  seem  that  Mr.  Boyd  himself 
; was  in  some  measure  dissatisfied  with  the  conduct 


jioysd,  1816.    ofPeache  as  master,  but  whether  justly  so  or  not 

the  Court  is  not  now  to  question.    The  powers 
given  to  Mr.  Berry  certainly  do  not  extend  to  the 
sale  of  the  ship,  nor  is  any  mention  made  of  the 
circumstances  under  which  a  sale  might  be  deemed 
advisable.    But  no  such  event  was  in  the  Contem- 
plation of  Mr.  Boyd.    He  appears  to  have  been 
satisfied  with  Mr.  Berry^s  mode  of  employing  the 
vessel ;  though  in  one  of  his  letters  he  certainly  ex- 
presses some  surprise  that  she  should  want  repairs, 
having  so  recently  been  refitted.    The  ship  had 
been  chartered  to  bring  cattle  from  the  Idand  qf 
Madagascar  to  the  Mauritius^  and  had  been  navi- 
gating under  a  French  master  and  crew ;  not  in 
consequence  of  any  misconduct  on  the  part  of 
Pdache,  but  merely  on  account  of  the  nature  of  the 
trade,  with  which  the  Frenchmen  were  supposed  to 
be  better  acquainted.    According  to  the  protest  of 
the  French  master,  the  vessel  met  with  bad  weather 
and  suffered  considerably  in  her  last  voyage  be- 
tween Madagascar  and  the  Mauritius ;  and  there 
seems  no  reason  to  doubt  the  truth  of  the  account 
given  by  him,  for  he  could  have  no  interest  in  ex- 
aggerating the  damage  which  the  vessel  sustained. 
The  vessel  was  then  returned  into  the  hands  of  the 
English  master,    and  stood  in    need  of  repairs. 
The  question  is,  how  are  these  to  be  obtained? 
What  is  the  captain  to  do?  For  I  must  advert  to  the 
situation  in  which  the  man  was  placed,  in  a  remote 
part  of  the  world  without  any  instructions  from 
his  owner  applicable  to  such  circumstances.    Com- 
mon sense  as  well  as  the  law  points  out  that  he 

should 
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should  in  first  place   apply  to  the  agent  of  the     ^^^^.^ 
owner,  which   it   appears  that  he   did.    If  the 


agent  cannot  or  will  not  assist,  and  if  himself  and  ^«y*J»  isi^- 
his  owner  are  without  any  other  friends  who  are 
ready  to  come  forward  and  furnish  him  with  the 
necessary  supplies,   what  can  he  do  better  than 
to  make  application  to  the  Court  of  Admiralty  ? 
In  some   parts  of  the   world    the  authority  of 
such  courts  is  deemed  conclusive,  though  it  cer- 
tainly has  been  otherwise  held  by  the  courts  which 
possess  the  controlling  power  within  the  British 
territories.  But  the  want  of  such  jurisdiction  I  have 
heard  greatly  regretted  by  some  of  the  eminent 
persons  who  now  preside  in  those  G)urts.     What 
is  the  manner  in  which  the  master  conducts  him* 
self  in  this  particular  case  ?  Why  in  the  first  place 
he  applies  to  Mr.  Berry ^  the  agent  of  his  owner^ 
and  it  is  not  denied  that  this  was  the  best  course 
he  could  have  pursued.    But  Mr.  Berry^  it  ap« 
pears,  refused  to  grant  him  the  necessary  supplies. 
It  is  said,  that  this  is  strange  conduct  on  the  part 
of  Mr.  Berry  ^  and  thathe  oughtnot  to  have  refused^ 
as    he    had  money  in   his  hands   belonging  to 
Mr.  Boydf  which  he  mightand  ought  to  have  applied 
for  the  use  of  the  ship.    Supposing  the  fact  to  be 
as  represented,  that  Berry  had  money  ofBoycPs  in 
his  hands,  I  should  say  so  too.     If  Berry  had  been 
heard  and  had  not  been  able  to  assign  a  sufficient 
and  satisfactory  reason  for  acting  as  he  did,  I 
should  be  of  the  same  opinion.    But  Berry  has 
not  been  heard ;  he  is  not  here  to  explain  how 
things  really  stood.     It  is  possible,  and  not  im- 
probable, that  he  might  have  money  of  BoytTs 
in  his  hands,  but  it  is  by  no  means  certain  that  he 

had  i 


S94  CASES  DETERMINED  IN  THE 

WiS!o».  '^^^  5  *"^  **  °^"**  ^®  recollected,  that,  at  this  par- 
— — —  ticular  time,  a  great  calamity  had  occurred  at  the 
jf0jf2d,i8iR.    j^j^  qf  France^  which  had  very  much  impeded 

busuiess  of  every  kind,  and  had  to  a  great  degree 
suspended  all  cash  payments.    It  is  possible  that 
Berry  might  have  the  expectation  of  receiving 
money  on  Boyd^%  account;  but  admitting  that  the 
fact  was  so,  that  he  had  an  expectation,  a  prospect 
of  getting  some  money  of  BoytFs  into  his  posses- 
sion, still  I  am  not  aware  that  an  agent  is  bound  by 
the  law-merchant  to  advance  money  for  the  use  of 
his  principal,  on  the  expectation  of  receiving  it 
back  at  some  unknown  and  uncertain  period  of 
time.     If  the  fact,  therefore,  were  proved,  that  he 
actually  had  such   an  expectation,  it  would  be 
somewhat  harsh  in  the  absence  of  the  party  to 
conclude  that  he  acted  improperly  in  refbsing  to 
supply  the  master  from  his  own  fbnds.    The  fact 
however,  is  certain,  that  whether  rightly  or  not,  he 
did  refuse  to  advance  the  money.    What  then  was 
the  master  to  do  under  such  circumstances  ?  He 
does,  what  in  my  opinion  was  extremely  proper, 
makes  an  application  to  the  Vice-Admiralty  Court, 
which  I  have  no  doubt  acted  with  proper  attention 
to  the  case.     It  certainly  does  not  precisely  appear 
from  any  of  the  proceedings  of  that  Court,  that  it 
was  informed  of  the  applications  which  had  been 
previously  made  to  Mr.  Berry ,  and  that  he  had 
declined  to  supply  the  money.     But  I  must  pre- 
sume that  it  had  a  knowledge  of  this  circumstance ; 
*•  for  it  is  impossible  to  suppose  that  it  would  have 

acted  as  it  did,  unless  it  had  possessed  information 
to  this  effect.    The  Court  directed  that  endeavours 

23  should 
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should  be  used  to  raise  money  upon  bottomree,         *"»« 
and  it  is  proved  that  this  ipeasure  was  attempted^ 


but  without  success,  and  indeed  it  is  probable  that  i^sa,  181& 
the  state  of  the  island  rendered  this  more  difficult 
of  accomplishment  than  it  would  otherwise  have 
been.  The  Court  then  directed  that  a  survey 
should  be  made  of  the  vessel;  and,  if  I  had  per- 
ceived  that  improper  persons  had  been  selected 
for  the  performance  of  this  duty,  I  should  think 
very  differently  of  that  Court  than  I  am  now  dis- 
posed to  do.  But  the  persons  appointed  by  the 
Court  as  surveyors,  do  not  appear  to  have  acted 
otherwise  than  with  the  greatest  propriety;  for, 
although  an  attempt  has  been  made  to  impeach 
their  conduct,  there  does  not  appear  to  be  any 
ground  of  charge  against  them.  It  is  sworn 
indeed  by  two  persons,  one  of  whom  is  very  young, 
that  the  master  desired  them  to  represent  the 
ship  to  be  in  as  bad  a  state  as  possible,  and  not 
sea-worthy ;  but  this  can  hardly  be  true,  for  the 
surveyors  were  not  to  depend  upon  the  account 
given  them  by  others,  but  upon  an  actual  survey 
made  by  themselves.  The  surveyors  report  that 
the  sum  necessary  to  be  expended  on  repairs  to 
make  the  ship  fit  to  take  a  cargo  to  any  part  of 
the  world,  would  amount  to  20,000  dollars.  The 
Court  then  declared  that  all  had  been  done  that 
was  proper.  What  could  the  Court  do  more  ?  It 
could  not  make  the  survey  itself ;  and  having  taken 
care  to  select  proper  persons  and  received  their 
report,  to  which  no  objection  was  taken,  it  had 
done  all  that  was  necessary.  The  ship  was  then 
ordered  by  the  Court  to  be  sold,  and  she  was 

accord- 
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accordingly  put  up  to  auction ;  but  as  a  small  sum 
only  was  bid^  the  master  thought  proper  to  buy  it 
jr«y2d,i8i8.    in  for  the  sum  of  7^00  dollars.     Upon  this  the 

master  again  applies  for  instructions  to  Mr.  Berry ^ 
who  recommends  him  to  dispose  of  the  ship  by 
private  contract  It  is  said  that  the  master  ought 
to  have  gone  back  to  the  Court  for  further  direc- 
tions, that  he  ought  to  have  applied  for  an  order 
to  sell  the  vessel  publicly  for  whatever  she  would 
fetch,  and  certainly  this  would  have  been  the  most 
regular  mode  of  proceeding;  but,  although  it 
does  not  appear  that  any  application  of  this  sort 
was  made  to  the  Court,  it  is  by  no  means  impos** 
sible  that  it  might  have  been.  A  private  sale  of 
the  vessel  then  takes  place,  and  if  it  had  been  for 
a  smaller  sum  than  what  had  before  been  publicly 
offered,  I  should  have  been  inclined  to  suppose 
that  the  sale  might  have  been  fraudulent;  but 
here  the  agreement  was  for  a  sum  considerably 
larger  than  what  had  before  been  offered,  which  is 
a  strong  circumstance  to  shew  the  absence  of  fraud. 
If  there  be  fraud  in  the  business,  Mr.  Berry  must 
be  the  principal  agent  in  it,  for  every  thing  is  done 
by  the  master  under  his  authority  and  direction. 
High  testimonials  are  produced  in  favour  of  the 
character  of  Mr.  Berry j  and  he  is  accredited  by 
Mr.  Boyd  himself  in  liis  letters,  and  indeed  by  the 
very  employment  of  him  as  agent  and  consignee. 
Who  is  the  purchaser  ?  Why  not  a  person  belonging 
to  the  island,  and  likely  on  that  account  to  have 
any  favour  shewn  him,  but  Mr.  WoodheadfVfho  had 
just  arrived  from  the  Cape  of  Good  Hope^  where 
he  happened  to  have  some  wine  and  other  goods 

lying. 
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lying,  which  he  wished  to  send  to  England.    I  see     ^  ^® 
no  proof  of  fraud  in  this  purchase  thus  made  from 


^v.  Berry ^  It  is  not  satisfactorily  proved,  that  3iiysd,i8i8. 
be  had  any  money  belonging  to  the  owner  in  his 
hands*  The  master  certainly  had  none;  money 
was  not  to  be  got  upon  bottomree.  What  could 
be  done  better  than  to  sell  the  ship  for  the  most 
that  she  would  fetch  ?  Mr.  Woodhead  purchases 
her,  not  from  the  captain,  but  from  Mr.  Berry ^  who 
was  the  agent,  not  appointed  for  sale  certainly, 
for  that  was  not  in  the  contemplation  of  the  owner, 
nor  were  the  circumstances  that  might  lead  to  a 
necessity  for  the  sale.  It  is  said  that  the  ship  was 
not  repaired  to  the  extent  of  the  report  made  by 
the  surveyors ;  but  that  is  in  part  accounted  for, 
by  the  circumstance  of  Mr.  fVoodhead's  having 
merely  repaired  her  so  far  as  to  make  her  fit  for  the 
voyage  to  England*  Can  I  then  take  upon  myself 
to  say,  that  this  purchase  by  Mr.  Woodhead,  has 
been  made  under  such  circumstances  of  fraud,  as 
would  justify  me  in  pronouncing  it  to  be  null  and 
void,  and  to  order  the  vessel  to  be  restored  to  the 
original  owner  ?  Certainly  not.  It  appears  that 
the  master  afterwards  purchased  one-third  share  of 
this  vessel  from  Mr.  Woodhead.  In  this  he  acted 
imprudently,  and  certainly  should  have  abstained 
from  so  doing.  But  this  is  not  such  a  circumstance 
as  would  altogether  impeach  the  fairness  of  the  trans* 
action;  especially  as  itwasJS^rr^,  and  not  the  master, 
who  transferred  the  vessel  to  Woodhead.  If  the  sale 
of  the  vessel  by  Mr.  Berry  was  not  fraudulent,  the 
subsequent  sale  of  a  part  of  it  must  also  be  free 
from  fraud  ;  at  least,  as  far  as  the  original  owner 
VOL.  II,  X  \va« 
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iw  ii^ag  concerned.  It  is  enouirh  for  me  to  say  that  the 
«,,^.^..^.  transaction  is  not  shewn  to  be  clearly  fraudulent, 
My  sd,  1S18.    which  alone  could  justify  the  Court  in  pronouncing 

it  to  be  altogether  void.     I  do  not  feel  myself 
authorized  therefore  to  transfer  the  possession  from 
'^  the  purchaser  to  the  former  owner. 
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CYGNET,  KiDD. 

A  HIS  was  the  case  of  a  Spanish  cargo  taken  on  -w«y  sd,  i8i«. 
board  a  British  ship  by  an  American  privateer,  and  trwty, «  Aa/ 
afterwards  retaken  by  a  British  vessel  of  war,  and  ^^^"^""^ 
brought  to  this  country.     At  the  time  of  the  goods,"  doe* 

^  ,  "^  1     •         ••     1  "^ot  warrant 

capture  and  recapture,  war  subsisted  between  such  a  certain 
Great  Britain  and  the  United  States  of  America,  «T^l^Siiies 
but  Spain  was  in  amity  with  both  those  powers,  '^^p*  ***°*^*! 

J.  J  r  make  enemies 

Restitution  of  the  ship  was  decreed  on  salvage,  goods,"  as  to 
and  the  cargo  was  sold  under  a  decree  of  the  court  to  decr«a 
Court,     A  claim  for  the  proceeds  of  the  cargo  ^^^^^ 
was  afterwards  given  on  behalf  of  some  Spanish  P':operty,  other. 

^  -*  wise  neutral, 

subjects,  when  the  judge  pronounced  for  the  claim,  on  board  British 
directed   seven-eighths    of  the   proceeds   to    be 
restored  to  the  claimants,  and  reserved  the  adjudi- 
cation of  the  remaining  eighth,  together  with. the 
question  of  salvage. 

The  King's  Advocate  and  Dodson  on  behalf  of 
the  recaptors  cited  the  treaty  of  commerce  entered 
into  in  the  year  1795,  and  still  subsisting  between 
Spain  and  the  United  States  of  America,  and  con- 
tended that  the  cargo  having  been  taken  on  board  an 
enemy's  ship  would  have  been  liaise  to  condemna- 
tion in  an  American  court  of  prize.  By  the  treaty 
it  was  stipulated  that  free  ships  should  make  free 
goods,  (vide  Laws  of  United  States  of  America, 
vol.  2.  p.  526),  from  which  stipulation  it  was  fairly 
to  be  inferred  that  enemies  ships  should  make 
enemies  goods.  o 

Arnold  and  Adams  for  the  .claimants  denied 
that  the  inference  contended  for  could  fairly  be 

X  2  deduced 
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iiMCroim.    deduced  from  the  stipulation  referred  to  in  the 
~ — '         treaty,   and  submitted  that  the  claimants  were 

JAiy  2df  1818.  "^ 

entitled  by  the  general  law  of  nations  to  restitution 
without  payment  of  salvage.  ' 

The  Court  was  of  opinion,  that  the  mere 
argument  of  inference  did  not  warrant  nidh  a 
certain  conclusion,  and  decreed  restitution  to  the 
Spanish  claimants,  rejected  the  claim  of  the  re« 
captors  for  salvage,  and  refused  to  allow 
expences. 
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VILLE  DE  VARSOVIE. 

Judgment. 
Sir  fF.  Scott. — ^This  is  a  question  of  head-money  * 
arising  out  of  the  destruction  of  ^we'^French  ships       isis. 
of  war,  in  the  memorable  engagement  at  Aia:  Roads^  STtoAT^ 
in  the  year  1809*   They  and  other  vessels  had  been  .^i>oi«  biookadu 
long  blockaded  by  a  fleet  under  the  command  of  not  to  the  fiiel 
Lord  Gambier ;   and  an  attempt  was  at  length  ^h^'^ 


Dfoposed  to  destroy  as  many  as  <rould  be  reaehed  ™°f«  immedi- 

M       r  ff  ^  if  ateljr  employed 

by  means  of  fireships,  assisted  of  course  by  the  inthedestruc- 

blockading  squadron.    This  attempt  was  carried  ei^es  ships. 

into  execution  on  the  night  of  ^jtinY  the  1 1th,  and 

IB  the  following  day,  with  the  effect  of  destroying 

the  five  ships,  at  least  as  far  as  the  present  question 

is  concerned.    The  head-money  was  applied  for 

on  the  part  of  the  fleet,  and  it  was  granted ;  but 

the  distribution  was  prevented  by  a  notice,  which 

was  given,  on  the  part  of  Lord  Cochrane,  to  the 

agent  of  the  fleet  not  to  distribute.  In  consequence 

of  this  proceeding,  a  monition  was  taken  out, 

calling  upon  Lord  Cochrane  to  show  cause  why  the 

head<*money  should  not  be  distrU)uted  among  the 

fleet  in  general ;  and  it  is  in  answer  to  this  monition 

tliat  his  lordship  appears  and  shows  cause,  the  eflfect 

of  which  it  is  for  the  Court  now  to  consider. 

Some  complaint  has  been  made,  that  the  present 
mode  of  proceeding  is^disadvantageous  to  his  lord- 
slup.  If  it  be  so,  the  objection  comes  too  late. 
in  the  beginning  it  was  open  to  his  lordship  to  have 

X  S  adopted 
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viLLEDi      adopted  a  different  course,  and  at  a  later  stage  it 
was  open  to  him  to  have  represented  to  the  Court 


June  30th,     atty  iuconvenience  to  which  that  course  had  sub- 


1818. 


jected  him,  and  the  Court  would  have  given  the 

matter  another  shape.     But  both  parties  have  been 

content  to  go  on  in  the  course  originally  taken,  and 

any  complaint  upon  that  matter  now  comes  too 

late  to  be  entitled  to  attention. 

B^neBtofhead-      This  being  a  question  of  head*money,  it  is  to  be 

^riMi'^ithfai    admitted  that  it  certainly  has  been  the  habit  of 

2J[^^  5°^  this  Court,  supported  by  a  consentaneous  practice 

pike.  on  the  part  of  the  superior  court,  to  restrict  the 

benefit  of  head-money  within  much  narrower  limits 
than  that  of  prize^  or  property  taken  from  the 
enemy.  In  the  case  of  the  latter  property,  it  is 
well  known  that  the  benefit  has  travelled  to  a 
much  greater  distance,  by  means  of  an  enlarged 
interpretation  of  the  word  "  taken,"  carrying  the 
application  of  that  word  to  an  extent  probably  not 
within  the  contemplation  of  those  who  first  used  it 
It  ha%been  extended  so  as  to  include,  with  few 
exceptions,  all  ships  of  force  within  visual  distance, 
though  perhaps  otlierwise  unconnected  witli  the 
act  of  capture,  and  even  unconscious  of  its  occur- 
rence ; — a  rule,  which  falls  hard  in  many  particular 
cases  affecting  the  interest  of  meritorious  captors, 
but  which  is  supported  by  the  equity  of  an  universal 
application,  giving  possibly  an  equal  benefit  to  the 
same  meritorious  captors  in  other  cases,  where, 
but  for  this  same  rule,  they  would  take  no  benefit 
at  all. 
Sight  alone  not  '  In  the  distribution  of  head-money,  the  bounty 
S!^tue  to  ^^  ^^^  state  itself,  and  not  the  fruit  of  fortunate 
share  in  head-    acQuisitiou,   a  luuch  Stricter  principle  has  been 

money*  *  *■  '  i.     •• 

applied. 
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applied.  It  is  considered  more  as  a  reward  for 
real  and  active  service,  and  for  meritorious  personal 
exertion^  though  not  very  prominently  called  for 
by  the  mere  textual  expressions  of  the  statute.  It 
is  not  shared  with  those  who  have  no  title  but  that 
of  the  casual  sight  of  a  transaction  in  which  they 
had  no  immediate  share.  It  is  not  even  an  honest 
and  anxious  endeavour  to  share  in  the  peril  that 
shall  bring  the  parties  within  the  extent  of  the 
beneficial  title,  if  the  endeavour  does  not  bring 
them  within  the  capacity  of  actual  sharing  in  that 
peril.  If  two  ships  of  war,  otherwise  unconnected, 
chase,  and  the  one  comes  up  and  fights  and 
captures,  before  the  arrival  of  the- other,  the  latter 
is  not  held  entitled,  because  she  had  not,  though 
using  her  best  endeavours,  brought  herself  within 
the  sphere  of  action.  But  if  she  had  so  done,  and 
only  refrained  from  actually  mixing  in  the  fight 
then  terminating,  because  the  force  immediately 
applied  was  already  more  than  was  necessary,  and 
the  addition  of  any  more  could  only  have  injured 
the  value  of  the  property  in  contest,  or  produced 
an  useless  effusion  of  blood,  and  if  such  a  state  of 
facts  were  clearly  established  to  the  satis&ction  of 
the  Court,  the  Court  would  not  consider  that  the 
party  who  withheld  the  use  of  his  force  upon  such 
considerations  only,  being  otherwise  perfectly 
ready  and  disposed  to  combat,  was  disqualified 
from  -taking  an  interest  in  the  head-money  pro- 
nounced for  thereon.  The  Court  has  gone  still 
further ;  and,  upon  principles  from  which  it  feels 
no  disposition  to  recede,  it  has  pronounced  for  the 
interest  of  a  vessel,  which  had  not  been  shown 
with  any  degree  of  certainty  to  have  arrived  within 

X  4  gun- 


VnuBB 
VAfttons. 


SOth, 
1818. 
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vnu  SI     gunshot.      Such  waa  the  case  of  the  Weser^  in 

VAmscnrg.     ^jji^h    thc  Rippon^  B.  large  ship  of  force^  was 

jWfitf  sotb,     called  in  to  assist  two  others  which  had  contended 

*®*^       a  long  time  in  vain  with  the  enemy.    On  the 

appearance  of  the  BippoUy  the  Weser  surrendered 

at  once :  and  although  there  was  no  further  action, 

the  immediate  submission  was  held  to  entitle  the 

Bippon  to  share  in  the  head-money. 

Inagencni  In  the  CBSC  of  an  united  force,  acting  for  a 

^?!?^SSSto    general  purpose,  I  take  the  rule  to  be,  that  it  is  a 

S^JdSiut  conflict  of  alJ  with  all.     In  point  of  fact,  particular 

pvtieiiitfratteii.  gfjipg  ^lust  and  wiU  bc  enffaged,  at  particular  times 

tioa  to  psitieu*  *  .  i  • 

iwmariteor      duriug  the    engagement,   with  particular  ships; 

but  as  the  cooperation  and  conflict  are  both  general, 
and  it  may  be  hardly  possible  to  distinguish  the 
particular  combats  that  take  place  in  the  course  of 
a  long  mixed  engagement,  which  is  varying  its 
face  every  moment  of  its  duration,  it  is  considered 
by  the  law  as  throughout  the  combined  effort  of 
every  one  against  every  one,  without  particular 
attention  to  particular  merits  or  sufferings.  In  the 
battle  of  Aboukir,  one  ship,  which  gallantly  led 
the  way  into  action,  grounded  upon  a  shoal,  and 
was  prevented  by  that  accident  from  taking  any 
further  share  in  that  memorable  engagement.  That 
ship,  I  presume,  shared  in  the  head-money :  at 
least  I  am  confident  that  this  Court  would  have 
felt  no  hesitation  in  pronouncing  for  her  interest, 
any  more  than  for  that  of  any  other  ship  which  had 
been  disabled  in  the  course  of  the  action.  It  may 
happen,  and  I  have  reason  to  believe  often  does 
happen  in  fact,  that  in  general  engagements  ships 
which  are  mutually  engaged  recede  to  a  great 
distance  from  the  general  fleet,  and  far  out  of  its 

sight } 
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sight ;  but  that  elongatioa  does  not  at  all  affect  the      Vilu  dk 
uoity  of  the  transaction  j    it  is   still  a  general     ^^^"^ 


engagement,  and  the  ship  belonging  to  the  superior     Jtme  sooi, 
party,  whether  successful  or  not  against  her  par* 
ticidar  opponent,  shares  with  all  the  rest  of  the 
body  of  the  fleet  in  the  fruits  of  the  general  triumph 
of  the  day. 

The  rules  therefore  as  to  head-money  differ  .^"^f'']^^***' 
widely  as  they  regard  claims  arising  out  of  general  money  difihr 

widelv  as  th€v 

engagements,  and  as  they  regard  those  which  are  rega;^  dJ^ 
founded  on  particular  combats :  and  in  questions  ^^^"^  ^ 


respecting  that  title,  it  is  very  necessary  to  dLstin-  men**  <»  ©f 
guish  to  which  class  the  case  in  question  is  to  be  oombnik 
referred.  If  to  that  of  particular  combat,  it  must 
be  shown  that  the  claimant  has  directed  his  force 
io  the  particular  object  in  the  requisite  degree : 
not  so,  if  founded  on  something  of  the  nature  of 
general  engagement  There  it  is  only  necessary  to 
show  that  the  claimant  composed  a  part  of  the 
general  body ;  that  he  was  present  within  a  suffi- 
cient distance  to  have  given  assistance  still  more 
active,  if  required,  to  that  part  of  the  common 
force  which  was  immediately  employed ;  that  he 
was  present,  giving  not  a  remote  encouragement, 
but  an  immediate  support,  to  the  enterprise,  as  far 
as  it  w|is  necessary  for  him  so  to  do.  It  might 
happen,  as  it  most  certainly  does  in  the  present 
instance,  that  the  active  use  of  the  whole  force 
might  be  on  many  accounts  extremely  unadvisable ; 
that  the  space  for  such  an  employment  might,  on 
account  of  its  limits,  be  attended  with  much  in- 
convenience and  risk  ;  that  the  use  of  one  descrip- 
tion of  the  component  force  might  be  more  proper 
to  sustain  only  an  auxiliary  and  protecting  part, 

though 
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ViLLCDt      though  equally  necessary  to  the  success  of  the 
VAMsora.     general  enterprise ;   that  the  disposition  of  the 


junestiih,  whole  forcc  combined  for  the  general  purpose 
^^^®'  rested  with  the  skill  and  discretion  of  the  com- 
mander, who  had  assigned  to  each  portion  its 
proper  station ;  that  such  a  station  had  been  as- 
signed to  the  claimant  in  that  transaction ;  and 
that  the  duties  imposed  upon  him  by  such  an 
assignment  of  station,  whatever  they  were,  had 
been  adequately  performed.  If  such  be  the 
character  fairly  attributable  to  the  transaction,  it 
will  subject  the  case  to  the  rules  that  apply  to  a 
combined  force  acting  in  the  nature  of  a  general 
engagement.  If  not — ^if  it  is  to  be  understood  upon 
the  common  principles  applied  to  a  separate  force, 
or  to  a  force  that  must  be  considered  as  acting  sepa- 
rately, it  must  be  considered  less  favourably  for  the 
fleet  in  this  instance ;  for  it  has  been  established  to 
the  entire  satisfaction  of  the  Court,  assisted  in  its 
judgment  by  gentlemen  of  the  Trinity  House,  that 
the  fleet  never  approached  within  gunshot  of  the 
scene  of  action.  At  no  period  did  the  Caledonia^ 
and  the  ships  immediately  associated  with  her,  do 
so  ;  and  therefore  they  could  with  great  diflScuity, 
if  at  all,  support  a  claim  to  head-money  for  ships 
captured  by  other  vessels,  unless  upon  principles 
that  in  no  degree  belong  to  unassociated  snips. 

The  questions  proper  to  be  considered,  in  order 
to  determine  this  case,  are  therefore — 

1st.  Whether  these  were  the  transactions  of  a 
fleet  originally  associated  for  one  common  purpose, 
to  which  these  transactions  immediately  relate  ? 

2dly.  If  so,  whether  a  severance  and  dissociation 
was  produced  by  any  occurrence  afterwards,  at  any 

period 
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))eriod  at  which  the  fleet  could  be  excluded  from  Vilu  »> 
the  benefit  that  it  would  have  taken,  if  it  had  con-  .  ^"°^- 
tinued  in  its  original  united  character  ?  jwte  9ocfa, 

The  first  question  refers  necessarily  to  the  origin  ^^^^' 
of  the  transaction ;  and  I  think  it  cannot  be  doubted 
but  that  it  must  have  been  in  the  mind  and  intention 
of  the  blockading  force,  which  had  been  long  so 
employed,  to  reach  these  French  ships  if  possible* 
To  imagine  otherwise  would  be  just  as  rational  as 
to  suppose  that  any  animal  of  prey  surveys  it3 
object  without  a  wish  beyond  that  of  the  mere 
contemplation.  In  the  act  on  petition,  as  originally 
drawn  on  tlie  part  of  Lord  Cochrane^  it  was  ex-^ 
pressly  alleged,  ^^  That  an  expedition  was  formed, 
under  the  orders  qf  Lord  GamUer^  for  the  purpose 
of  capturing  or  destroying  the  French  ships  which 
he  had  been  blockading  in  Aix  Roads.^*-^^^  That 
this  expedition  consisted  of  the  line  of  battle  ships^ 
tEe  frigates,  sloops  of  war,  gun-brigs,  bomb^ vessels, 
fireships,  and  explosion-vessels,  schooners,  and 
cutters,  taking  in  the  whole  of  the  fleet,  great  ships 
and  small,  under  Lord  Gambier^s  command/'  From 
this  description,  one  would  imagine  that  there  was 
no  intention  to  contest  the  facts,  not  only  that  this 
expedition  was  intrusted  to  Lord  Gambler,  but 
likewise  that  it  was  executed  by  the  general  fleet 
under  his  command.  But  it  proceeds  to  the  details 
of  the  attack  on  the  11th  and  12th  of  April,  in  a 
description  that  purports  to  confine  at  least  the 
execution  of  the  attack  to  a  particular  set  of  vessels 
which  were  more  immediately  and  actively  em* 
ployed ;  and  concludes  with  a  prayer  that  does  not 
go  even  to  that  extent,  for  it  desires  the  Court  to 
direct  the  distribution  to  be  made  to  the  Imperieuse, 
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the  ship  commanded  by  Lord  Cochrane.  However^ 
it  has  since  been  statCKl  upon  affidavits  that  this 
account  had  been  hastily  and  somewhat  inaccurately 
drawn  up  in  Lord  Cochrane's  absence^  and  without 
communication  with  him :  and  the  account  stated 
by  Lord  Cochrane  himself^  in  his  reply  to  Lord 
Gambier^s  answer  contained  in  the  act,  contra^cts 
in  toio  the  account  originally  given  in  on  his  behalf. 
For  Lord  GamUer  having  stated  in  his  answer  that 
ihQ  French  fleet  being  actually  blockaded,  it  became 
a  matter  of  deliberation  between  him  and  the 
captains  of  the  ships  of  the  line,  with  whom  he  oc- 
casionally advised,  what  might  be  the  best  method 
of  effecting  the  destruction  of  the  French  fleet ; 
and  that  as  it  appeared  to  them  that  the  only  mode 
of  so  doing  would  be  by  the  use  of  fireships,  a 
communication  to  that  effect  was  made  to  the  Lords 
of  the  Admiralty,  and  the  adoption  of  such  means 
was  accordingly  resolved  upon  by  their  lordships. 
All  this  is  expressly  contradicted  by  Lord  Cochrane^ 
who  denies,  in  the  most  unreserved  terms,  that  the 
destruction  of  the  French  fleet  by  fireships  became 
a  matter  of  deliberation  between  Lord  Gambier  and 
his  captains,  or  that  the  Lords  of  the  Admiralty 
resolved  upon  it  in  consequence  of  any  communi- 
cation from  Lord  Gambier ;  and  asserts  that  the 
whole  project  originated  in  communications  made 
to  their  lordships  by  Lord  Cochrane,  excluding,  by 
this  account,  Lord  Gambier  from  all  participation 
in  the  origin  as  well  as  in  the  execution  of  the 
whole  matter. 

On  looking  into  the  letters  which  Lord  Cochrane 
produces  from  the  Admiralty,  I  confess  that  thk 
latter  statement  does  not  appeal*  to  me  to  be  borne 
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out  by  them.    The  first  itt  order  of  time  is  a  ietter      Villk  u 
from  Lord  GflmW^,  dated  the  11th  of  flforcA  1809,     ^^""^ 
some  time  before  Lord  Cochrane  had  any  commu-     ^^^  soa, 
nication  with  the  Admiralty  on  the  subject  In  this       ^***' 
Lord  Gambler  speaks  of  ^*  bombarding  the  enemy's 
fleet,"  and  of  ^»  making  an  attempt  to  desti^oy  it ;" 
clearly  evincing  that  such  an  attempt  had  come  at 
least  under  his  own  deliberation,  though  he  was  not 
at  that  time  very  sanguine  in  expectations  of  its 
success ;  for  he  goes  on  to  say,  "  the  enemy's  ships 
lie  very  much  exposed  to  the  operation  of  Jires/dps : 
it  is  a  horrible  mode  of  warfare,  and  the  attempt 
very  hazardous,  if  not  desperate;  but  we  should 
have  plenty  of  volunteers  for  the  service." 

The  next  letter  is  from  Mr.  Pole,  the  Secretary 
of  the  Admiralty,  to  Lord  Gambier.  It  is  dated  on 
the  19th  of  March,  the  very  day  that  Lord  Coch^ 
rone  arrived  at  Pfymouth  in  the  Imperieuse  from 
the  Mediterranean,  at  which  time  he  received  a 
cojnmunication  by  telegraph  from  the  Admiralty, 
requiring  his  attendance  in  London.  This  letter 
begins  by  informing  Lord  Gambier  that  the  Board 
of  Admiralty  had  ordered  twelve  transports  to  be 
fitted  out  ^sjireships,  to  proceed  and  join  him  off 
Rochqfort ;  that  Mr.  Congreve  was  also  under 
orders  to  join  him  with  a  large  assortment  of 
rockets ;  that  the  bomb-vessels  were  fitting  with 
all  possible  expedition  to  proceed  to  the  same 
destination ;  and  that  all  these  preparations  were 
making  with  a  view  to  enable  him.  Lord  Gambier, 
to  make  an  attack  on  the  French  fleet  at  their 
anchorage  off  the  Isle  d^Aix,  if  practicable; 
directing  him  to  consider  the  possibility  of  eflecting 
it,  either  conjointly  with  his  line  of  battle  ships, 

frigates. 


1818. 


310  CASIiS  DETERMINED  IN  THfi 

vitLK  Di  frigates,  small  craft,  ifireships,  bombs,  and  rockets, 
__.._^  or  separately  by  any  of  these  means :  and  in  the 
'^u!^  postscript  Mr.  Pole  says,  ^*  the  fireships  are  ex-*^ 
pected  to  sail  from  the  D&wns  to-morrow,  and  the 
rocket  ship  from  the  Nore  about  the  same  time.*' 
Here,  therefore,  is  an  entire  delegation  of  discretion 
and  command  to  Lord  Gambier  for  the  special  pur- 
pose of  this  transaction,  and  means  actimlly 
furnished  to  him  for  its  execution,  in  whatever 
mode  he  might  deem  most  expedient ;  and  all  this 
before  the  Lords  of  the  Admiralty  had  had  any  com- 
munication whatever  on  the  subject  with  Lord 
Cochrane^  as  far  at  least  as  I  am  enabled  to  discover. 
There  may  have  been  other  communications  with 
his  lordship,  of  vi^hich  I  know  nothing ;  but  I  can 
only  judge  from  the  evidence  submitted  to  me,  and 
such  is  the  evidence  which  these  letters  brought  in 
by  Lord  Cochrane  on  affidavit  afford. 

The  next  letter  is  of  the  25th  of  March  :  and 
in  the  interval  Lord  Cochrane  had  come  up  from 
Plymouth  to  London,  and  had  had  an  interview  with 
the  Lords  of  the  Admiralty.  Mr.  Pole  herein  says 
to  laordGambier,  "  My  Lords  Commissioners  of  the 
Admiralty  have  thought  fit  to  select  Captain  Lord 
Cochrane  for  the  purpose  of  conducting,  under  j/our 
lordship*s  directions,  the  fireships  to  be  employed 
in  the  projected  attack  of  the  enemy's  squadron  off 
Isle  d'Aixr 

On  the  20th  of  March  Lord  Gambier  writes  to 
Mr.  Pole,  acknowledging  the  receipt  of  his  letter 
of  the  19th,  and  says — "  The  enemy  havatak  en  their 
position  apparentJy  with  the  view  not  only  to  be 
protected  by  the  strong  works  upon  the  Isle  d^Aix^ 
hut  also  to  have  the  entrance  of  the  Charente  open 
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to  them  ;  that  in  case  of  being  attacked  by  ^re-      Vilu  dk 
shipSj  and  other  engines  of  that  kind,  they  may  run  ^ 


up  the  river  beyond  the  reach  of  them.**  Jww  soth, 

1818 

Upon  a  general  view  of  these  documents,  I  think 
nothing  is  clearer  than  that  the  command  of  the 
whole  enterprise  was  originally  committed  to  Lord 
Gambier^  Lord  Cochrane  having,  under  Lord  Gam^ 
hieTj  the  subordinate  command  of  the  fireships, 
which  now  composed  a  part  of  the  blockading 
force.     He  states,  that  he  joined  the  blockading 
fwce  ;  of  course  he  became  a  part  of  it :  and  I 
need  not  repeat  an  observation,  which  I  think 
universally  admitted,  that  there  is  no  occupation 
which    so   completely  unites,    and,  as  it  were, 
identifies  the  vessels  engaged  in  it,  as  that  of 
blockade.      In  its  very  nature  and  essence  it  is 
constituted  by  that  association,  and  does  not  exist 
without  it.  Suppose  that  the  enemy,  in  the  interval 
before  the  attack,  had  attempted  a  sortie  for  escape, 
and  had  been  captured,  Lord  Cochrane  would  have 
shared.     Suppose  any  other  part  of  the  blockading 
force  had  by  a  successful  coup  de  main  effected  a 
capture  of  any  of  the  French  ships.  Lord  Cochrane 
would  have  shared.    The  attack  did  not  take  place 
till  the  night  of  the  11th  of  April.    What  had 
preceded  ?  Doubtless  many  consultations  respect- 
ing the  safest  and  most  practicable  mode  of  execu- 
tion ;  for  that  had  not  been  settled  by  the  Admiralty, 
but  had  been  entirely  referred  to  the  judgment^ 
toot  of  Lord  Cochrane^  but  of  Lord  Gcmbier^  and 
those  whom  he  chose  to  consult  upon  the  spot, 
whether  it  should  be  by  fireships  alone,  or  by  them, 
associated  with  other  descriptions  of  force.  Indeed 
I   presume    that  fireships  alone  could  not  have 
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^^^     effected  the  puipose  to  the  extent  that  was  widfaedi 
They  could  not  be  expected  to  destroy,  all  these 

-^^^  ships,  and  hardly  to  capture  any  of  them,  though 
capable  of  taking  such  preparatory  steps  as  might 
facilitate  the  full  execution  of  these  important 
objects.  How  had  the  fleet  itself  been  employed 
in  the  interval  ?  Had  it  been  an  idle  but  anxious 
spectator  of  the  preparation  of  the  fireships  for  a 
detached  and  insulated  service,  with  which  the 
fleet  had  nothing  to  do  ?  Impossible.  Here  was 
a  fleet  nearly  equal  to  themselves  in  force^  protected 
by  many  defences,  both  natural  and  artifikual^  by 
shoals,  by  batteries,  by  dangerous  passes,  and  other 
means  which  gave  them  greit  additional  securily 
and  advantage;  and  that  a  parcel  of  fireriiips, 
unaided  and  unsupported  by  other  force,  should 
achieve  the  destructicm  of  such  a  fleet,  must  have 
been  an  exploit  beyond  the  dreams  of  romance 
itself,  even  if  all  these  fireships  had  beeQ  ready 
prepared,  and  equipped,  and  manned.  But  the 
fact  was  otherwise ;  for  the  fleet  itself  had  to  create 
a  large  proportion  of  this  very  force,  by  converting 
the  provision  transports  into  fireships,  and  after- 
wards manning  them  with  both  officers  and  men. 
VRiy,  it  is  said,  the  conversion  was  mere  carpenter's 
work !  But  it  was  done  by  those  who  were  only 
carpenters  pro  hdc  vice^  for  the  very  purpose  in 
view ;  and  it  is  idle  to  say  that  you  might  as  well 
pronounce  for  the  interest  of  the  carpenters  in  the 
dockyard,  who  are  not  fighting  men,  who  are  em- 
ployed as  mere  mechanics,  without  any  view  to  the 
immediate  service  on  which  the  ship  is  to  be  sent, 
or  to  themselves  having  any  concern  at  all  in  it, 
beyond  the  mere  construction  of  the  vessel.     And 
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as  to  the  manning,  with  as  little  truth  can  it  he     ^'"^  >" 

luged  that  in  such  a  case  as  this  it  amounts  to 

liothingy  because  in  cases  of  Iei  totally  different  ^^"^  ^^>^ 
nature  it  has  been  held  that  a  ship  cannot  cdm- 
mission  as  many  boats  as  it  chooses  to  send  out 
voluntarily  and  without  necessity.  Suppose  the 
whole  fleet  had  been  embarked  in  these  fireships 
and  boats  and  launches,  excepting  such  a  number 
as  might  be  left  on  board  for  shipkeepers ;  would 
this  Court  not  have  held  that  their  services  entitled  ' 
the  fleet  ?  Suppose  a  smaller  proportion,  but  still 
sdected  from  the  fleet,  this  Court  would  have  con-> 
sidered  it  as  the  act  of  the  fleet.  The  ships  that 
came  from  England  composed,  after  their  junction, 
a  part  of  the  fleet :  the  others  were  the  creatures 
of  the  fleet,  supplied  with  men,  with  arms,  with 
officers,  with  every  thing  that  could  render  them 
eflfective  put  on  board  these  vessels,  only  because 
they  coidd  be  there  employed  with  much  greater 
advantage  than  in  their  own  more  usual  stations. 

That  Lord  Cochrane  may  have  had  particular 
merit  in  framing  the  plan  for  the  advance  of  the 
fireships  on  the  11th,  which  is,  I  think,  distinctly 
admitted  by  Lord  Gambler^  and  likewise  in  the 
invention  of  explosion  vessels,  claimed  by  Lord 
Cochrane,  and  not  denied  by  any  other  person— > 
these  are  grounds  which  will  not  exclude  the  legal 
interests  of  other  parties,  whose  merit  may  have 
been  of  a  less  signal  nature ;  for  in  all  such  cases 
the  proportions  of  personal  merit,  however 
differently  distributed,  produce  no  difference  what- 
ever in  the  distribution  of  the  legal  interest  arising 
therefrom :  and  it  must  be  remembered  that 
whatever  Lord  Cochrane  projected  could  not  have 
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viLLK  Ds      been  carried  into  effect,  unless  it  had  received  thtf 
vaeiovii.      sanction  of  Lord  Gambier^s  approbation  ;  whence- 
Jun0  soch,     soever  suggested,  it  is  by  his  authority  it  takes  place 
*^^®'  Hitherto  the  service,  united  in  its  origin,  letaim 

the  same  character.  Does  it  depart  from  that  cha* 
racter  in  its  subsequent  stages  ?  On  the  night  of 
the  llth  the  attack  takes  place,  and  with  signal 
success;  for, without  the  lossof  one  man  on  ourpart, 
the  whole  of  the  enemy's  fleet,  except  two  ships  ci 
the  line,  are  driven  on  shore— and  this  by  the  act 
of  the  flreships  alone ;  for  the  boats  and  launches, 
though  put  in  a  state  of  preparation  by  Lord 
Gambier^B  orders,  had  no  occasion  to  act,  and  not 
having  such  occasion,  the.  boats  were,  on  account 
of  the  inshore  wind,  suspended  by  tackles,  the 
others  moored  by  hawsers.  At  the  same  time  it  is 
not  to  be  contended,  that  this  service  on  the  part  of 
the  fireships  was  a  detached  and  insulated  service. 
The  boats  and  launches  had  been  prepared,  and, 
though  thus  secured,  were  in  a  state  ready  to  act 
in  three  minutes ;  the  frigates  took  an  advanced 
position  to  receive  and  protect  the  boats  on  their 
return  from  the  fireships ;  and  the  fireships  (as  I 
have  had  occasion  to  observe)  were  themselves 
parts  of  the  fleet,  not  despatched  on  a  separate  and 
distinct  service,  but  aided  and  supported  in  such 
degree  as  was  necessary  for  this  part  of  the  com* 
bined  operation  which  more  peculiarly  belonged  to 
them.  No  severance — the  fireships  did  what  was 
proper  for  them  to  do  under  the  orders  of  the 
commander  of  the  fleet,  and  in  preparation  for 
such  further  acts  of  hostilityas  might  more  properly 
belong  to  other  component  parts  of  that  fleet  to 
effect. 
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The  next  morning  early  discovered  how  well  viui  dk 
these  fireships  had  executed  their  task,  having  ^^^^"^ 
driven  on  shore  the  whole  of  the  enemy's  fleet,  junesooi, 
except  the  Foudroyant  and  the  Cassandra:  and  ^^^^ 
then  preparations  were  made  by  other  ships  of  war, 
under  orders  and  signals  from  Lord  Gambier,  to 
proceed  and  take  their  share  in  the  execution  of 
this  combined  enterprise ;  and  more  fireships  were 
sent  to  assist  in  attacking  the  French  ships  lying 
ashore.  At  a  later  hoijir  the  main  fleet  itself  ap« 
proached,  as  near  as  the  commander  in  chief  judged 
expedient,  for  the  purpose  of  affording  such  aid 
and  assistance  to  the  further  operations  as  might  be 
requisite.  Meanwhile  several  of  the  French  ships 
were  actively  employed  in  warping  themselves  off, 
which  they  effected  in  the  course  of  the  day.  The 
Ocean^  the  Foudroyant^  and  the  Cassandra^  which 
had  taken  an  excellent  position  to  defend  the 
anchorage,  slipped  their  cables  at  the  approach  of 
the  fleet ;  so  that  this  important  removal,  which 
made  an  opening  for  British  vessels,  was  entirely 
attributable  to  the  body  of  the  fleet  itself.  The 
Qipsar  was  early  in  action ;  the  Imperieuse,  Valiant, 
Revenge,  smd  Indefatigable— all  these  ships  .were 
sent  in  by  direction  of  Lord  Gambier,  not  of  Lord 
4^hrane.  A  mixed  and  confused  engagement 
thte  took  place,  the  first  part  of  which  was  un- 
doubtedly between  the  Imperieuse  and  the  Calcutta, 
which  latter  ship  was  certainly  subdued  by  the 
Imperieuse,  but  had  not  formally  surrendered  to 
her;  for  she  was  abandoned  by  her  crew,  and 
destroyed  by  Stokes  from  the  Caledonia,  afler  the 
men  sent  from  the  Imperieuse  had  been  dislodged 
by  the  fire  from  other  British  ships  poured  upon 
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them  through  the  confusion  which  prevailed. 
Whether  or  not  one  ship  began  or  completed  her 
*^**?*^'*  conflict  before  another  is  a  matter  of  no  conse- 
quence,  if  this  be  considered  as  a  general  engage- 
ment. Whether  the  whole  of  the  fleet  was  engaged, 
or  only  a  part,  is  equally  so,  if,  in  the  judgment  of 
the  commander  in  chief,  the  work  could  be  better 
effected  by  a  part  than  by  the  whole: — a  very 
possible  case  under  many  circumstances  that  may 
occur,  and  actually  the  case  under  such  as  did 
appear  to  the  commander  in  chief  to  occur  in  the 
present  instance.  Here  was  no  small  confusion 
with  the  number  of  ships  that  did  enter ;  and  it 
was  for  the  discretion  of  those  who  governed  the 
transaction  to  determine  whether  more  should 
enter,  under  all  the  difficulties  and  inconveniences 
which  might  endanger  their  safety,  and  render 
victory  itself  not  worth  the  purchase.  Lord 
Cochrane  seems  to  have  entertained  a  different 
opinion,  and  *^  repeatedly  called  for  more  assistance 
from  the  fleet,"  holding  out  as  an  encouragement 
that  "  half  the  fleet  would  destroy  the  enemy;" 
thereby  manifestly  admitting  that  the  fleet  was  in 
a  situation  to  give  effectual  assistance,  and  that  he 
looked  to  that  assistance  for  support  Being  not 
given  otherwise  than  in  the  form  in  which  it  had 
been  already  given,  I  am  bound  to  conclude,  that 
the  judgment  of  the  commander  in  chief  did  not 
concur  in  the  necessity  or  propriety  of  the  requi* 
sition  so  made. 

In  adverting  to  this  circumstance,  I  think  it  not 
unnecessary  to  observe,  that  there  are  in  the 
affidavits  several  charges  intimated,  of  rather  a 
criminating  nature,  against  the  commander  in  chief^ 
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as  not  having  answered   proper  signals,  and  not      y"^^l 
having  performed  the  whole  of  the  duty  which  . 

circumstances  enabled  him  to  perforfti  for  the  /-"^soth, 
benefit  of  the  state ;  in  short,  as.  having  been  in 
several  respects  a  defaulter  in  the  public  service^ 
To  observations  of  that  kind  I  can  pay  little 
attention,  for  they  are  the  proper  subjects  of  another 
jurisdiction.  There  was  a  time  when  this  Court 
possessed  the  sole  and  exclusive  jurisdiction  over 
them.  That  jurisdiction  has  very  fortunately  been 
transferred  from  it  by  the  institution  of  naval  courts 
martial ;  and  this  Court  would  now  be  extremely 
cautious  in  determining  a  question  of  mere  civil 
interest  upon  grounds  that  imputed  failure  of  duty 
or  deviation  from  it  to  officers  placed  in  high 
situations  of  naval  command.  In  the  present  case 
it  would  be  peculiarly  improper,  because  the 
question  of  conduct  has  been  directly  submitted  to 
the  proper  tribunal ;  and^  as  I  understand,  that 
tribunal  has  dismissed  the  charge,  and  justified  the 
skill  and  discretion  with  which  the  whole  transac- 
tion was  directed  throughout.  I  am  therefore 
compelled  to  take  it,  that  the  command  was  pro- 
perly exercised  in  all  respects ;  not  omitting  to 
observe,  that  the  very  charge  imports  an  admission 
that  Lord  Gambler  was  the  -actual  commander  of 
this  enterprise  ;  for  upon  what  other  ground  could 
he  be  made  responsible  at  all  for  any  thing  that 
occurred  in  the  conduct  of  it  ? 

Many  other  circumstances  tend  to  support  the 
conclusion  that  this  must  be  fairly  considered  as  a 
joint  enterprise,  in  which  ail  concurred,  though  in 
very  different  degrees  of  hostile  activity.  It  is  not 
always  the  degree  of  hostile  activity  that  determines 

y3  the 
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v^T^      the  conflict     In   the  case  of  the  Bippon^   it  is 

perfectly  clear  that  it  did  not.  That  ship,  of  much 

"^"^18^  superior  force,  had  hardly  arrived  within  gunshot, 
and  had  not  fired  a  shot^  when  tlie  enemy,  which 
had  beat  off  the  former  combatants,  who  had  called 
in  the  Rtpportj  struck  his  colours,  and  yielded  a 
submission  which  their  efforts  could  never  have 
compelled.  It  is  therefore  by  no  means  accurate 
to  lay  it  down  universally,  that  intimidation  and 
encouragement  are  out  of  the  question.  They  are 
certainly  out  of  the  question,  so  far  as  concerns  the 
general  presumption  raised  by  the  mere  construc- 
tion of  the  law,  that  they  necessarily  operate  on 
every  presence ;  but  if  the  matter  does  not  rest 
there — if  it  is  proved  in  fact  that  they  ^bV/ operate^ 
and  compelled  a  surrender  which  would  not  other- 
wise have  taken  place — to  say,  that  because  they 
did  not  actually  fire  they  are  not  entitled,  is  what 
cannot  be  maintained  upon  any  other  principle  than 
such  as  ought  to  exclude  all  title  to  head-money 
in  every  case  in  which  the  enemy  submitted  without 
resistance  to  a  superior  force.  Nobody,  I  presume, 
would  contend  that  you  cannot  have  head-money 
without  a  battle  for  it.  The  utmost  length  to 
which  the  Courts  have  gone  is  this — that  if  there 
has  been  a  battle,  they  will  not  raise  the  presump- 
tion of  intimidation  from  mere  presence,  as  in 
cases  of  prize.  A  ship  unassociated  must  show  a 
concurrence  by  actual  proof  of  engaging  in  the 
combat,  or  of  having  actually  contributed  mainly 
to  produce  a  surrender  by  her  appearance  at  the 
scene  of  action.  In  this  case,  there  has  been  a 
contribution  of  endeavours  on  the  part  of  the  fleet 
that  goes  much  beyond  mere  sight  and  presence. 

Every 
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Every  ship  engaged  is  a  member  of  the  fleet  at     ^j^^ 
the  time  of  action,   and  is   so  engaged   by  the  . 
directions  of  the  commander  of  the  fleet.    How     •'«?? ,^ 

1818. 

is  the  connexion  broken?  Not  by  elongation  of 
distance;  for  that  often  takes  place  in  general 
engagements  to  a  much  greater  extent.  Nx>t  by 
being  detached  on  a  distinct  service,  for  the  whole 
fleet  is  instant  and  imminent,  and,  with  all  its 
attentions  and  all  its  energies,  as  far  as  necessary, 
concentrated  in  the  pursuit  of  this  one  object-^' 
not  by  being  placed  under  a  separate  command, 
for  the  controul  and  superintendence  remain  en* 
tirely  with  Lord  Gambler.  Different  degrees  of 
activity  are  assigned  by  him  to  difierent  ships; 
for  it  would  be  inconvenient  to  them  all  to  act  in 
the  same  place,  and  upon  the  same  scale  of  effort ; 
but  all  are  contributing  in  those  degrees  to  the 
general  operation.  The  number  and  quality  of 
the  ships  mixing  immediately  in  the  contest  are 
determined  by  him.  They  are  sent  in  successively 
as  the  occasion  appears  to  mature  and  to  require 
co-operation.  On  board  the  ships  so  sent  in  (the 
inshore  squadron,  as  it  is  called)  there  are  the 
usual  traces  of  a  battle, — Returns  of  killed  and 
wounded.  The  fleet  that  staid  behind  is  looked 
to  by  Lord  Cochrane  for  assistance  and  support  as 
that  which  is  co-operating.  He  is  of  opinion  that 
he  did  not  receive  all  that  ought  to  have  been 
afforded,  and  that  had  half  the  fleet  been  sent  in, 
it  would  have  effected  the  whole  purpose.  Those 
are  opinions  on  which  the  other  jurisdiction  has 
decided  in  a  way  that  excludes  any  judgment  of 
mine  upon  such  a  question.  I  am  bound  to  take 
it,  that  as  much  was  done  as  was  proper  to  be  done, 

Y  4  and 
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^«^j«      and  by  all  the  means  that  were  proper  so  to  be 

applied.     The  other  ships  fled  up  the  Ouxrente  by 

*iL8i^'  throwing  overboard  their  guns  and  heavy  stores ; 
and  this,  I  am  to  presume,  could  not  be  prevented 
by  any  efforts  which  a  sound  discretion  should 
direct.  Then  how  stands  the  whole  of  this  matter? 
An  expedition  originally  confided^  in  the  material 
parts  of  its  plan^  as  well  as  of  its  execution,  to 
Lord  Gambier — carried  throughout  under  his  care 
and  superintendence— every  movement  directed  by 
him — every  situation  assigned  by  him — every  part 
of  the  business^  principal  or  auxiliary,  executed  by 
ships  which  were  as  much  members  of  his  fleet  as 
the  Caledoma  herself — from  the  beginning  to  the 
end,  no  interruption  of  command  or  association. 


Servatur  ad  imum 


Qualb  ab  incepto 


To  this  view  which  I  take,  it  adds  a  great  cor- 
roboration, that  it  appears  to  be  the  view  which 
every  one  else  takes  of  it  who  has  no  interest  in 
taking  another.  The  opinion  of  the  British  fleet 
may  be  supposed  to  be  produced  or  influenced  by 
concurrent  interests  of  their  own.  But  what  shall 
be  said  to  the  captured  witnesses  of  the  French 
fleet,  attributing  the  disastrous  events  of  the  night 
and  day  to  the  fleet  under  the  command  of  Lord 
Gambier  ?  They  have  no  interest  in  this  matter  of 
head-money.  What  shall  be  said  to  the  inshore 
squadron,  who  have  all  the  same  interest  as  the 
Impei^ieuse  to  deny  the  title  of  the  fleet  j  but  to 
then:\  it  never  occurs  to  claim  any  title  either  to 
glory  or  profit  from  this  transaction,  but  in  partner- 
ship with  the  fleet.  These  are  strong  indications 
of  what  was  dictated  by  common  reason,  and  by 

common 
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common  and  just  feeling  upon  the  subject,  and      vulkde 
certainly  lend  no  small  coiidSrmation  to  the  more       ^^'^'^^ 
artificial  conclusions  of  law  upon  it.    With  respect     juiufsoth, 
to  the  cases  that  have  been  cited  and  commented       ^^^^ 
on^  I  don't  think  it  necessary  to  enter  into  them 
minutely.     I  know  of  no  general  doctrine,  nor  of 
any  particular  dictaj  that,  being  fsUrly  weighed,  can 
be  considered  as  adverse  to  the  opinions  I  have 
mtimated.    Those  that  relate  to  unassociated  ships 
are  all  foreign  to  the  present  question,  which  I 
take  to  arise  entirely  upon  the  looting  of  a  com- 
bined   enterprise,   connected  in   its   origin,  and 
carried  on  throughout,  without  any  breach  of  con- 
tinuity  in  its  progress,  to  its  termination.     If  I  am 
wrong  in  this  view  of  it,  I  am  wrong  altogether  in 
the  foundation  of  my  judgment ;  but  I  think  I  am 
warranted  and  compelled  by  the  facts  to  assume  it, 
and  to  decide  by  that  assumption  the  disputed 
interests. 

The  Court  accordingly  pronounced  against  the 
cause  shown  by  Lord  Cochrane,  and  in  favour  of 
the  right  of  the  whole  fleet  to  share  in  the  head* 
money. 


af2  CASES  DraVRMINED  IN  THB 


GENEROUS. 

Judgment* 

Tiie  GnfxBous.      Sir  W.  iSStTof/^-— Ttiis  case  (a  revenue  case)  comet 
j^^  from  the  Vice  Admiralty  Court  of  the  idond  of 

1818.  BarbadoeSj  and  is  transmitted  in  the  veiy  incoi&- 
are  vmaSij  modious  form  in  which  sueh  cases  usuidly  travel 
^^^'^^'^  from  the  Vice  Admiralty  Courts*  The  proceed^ 
^o>»^«nftt^  ii^  are  there  instituted,  referring  to  all  imt  a  great 
miraity  Courts,  numbcr  of  the  uavigatioli  laws,  and  alledging,  diat 

upon  a  violation  ofatl^  or  9ome  or  one  of  them^  the 
property  ought  to  be  condemned.  The  judgment 
of  die  Court  pronounces  a  general  sentence  of  coAk 
demnation,  if  the  property  is  deemed  liable  to  oon* 
demnstion  upon  «ny  ground,  but  without  ^ 
specification  transmitted  here  of  the  particular 
ground  on  which  it  has  been  so  held ;  and  of  course 
the  dmdgeiy  is  imposed  upon  those  who  have  to 
conduct  these  appeals  in  this  Court,  and  on  the 
Court  which  has  to  review  the  judgment,  of  hunt^ 
ing  through  the  whole  body  of  statutes  enumerated, 
in  order  to  find  out,  conjecturally,  on  which  ground 
the  condemnation  passed.  If  it  be  necessary  or 
proper  (as  it  may  be)  to  enumerate  all  these  statutes 
in  the  initiation  of  the  cause,  in  order  that  the 
Crown  may  have  the  benefit  of  any  criminal  fact 
that  may  be  disclosed  upon  the  evidence  that  is^o 
follow,  it  is,  I  think,  no  unfair  expectation  on  the 
part  of  this  Court,  that  it  should  appear  in  some 
form  or  other  in  the  conclusion  of  the  cause,  what 
the  particular  facts  were  on  which  the  Court  below 

arrived 
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arrived  at  that  legal  conclunon ;  otherwise  this  tii^  Omtiunrs. 
Court  and  its  practisers  are  driven  to  the  necessity  -""■*"— ^ 
of  travelling  through  a  body  of  laws  and  a  collection       isis. 
of  facts  that  may  be  foreign  to  the  real  foundation 
of  the  judgment,  and  which  had  been  dismissed 
out  of  all  consideration  by  all  parties,  as  totally 
irrelevant  to  the  real  subject  of  controversy.    It 
would  be  a  great  relief  and  satisfacticm  to  this  Court 
if  this  intimation  of  its  wish  should  meet  with  more 
attention  in  the  proper  quarters  than  it  has  hitherto 
bad  the  good  fortune  to  receive. 

It  is  a  case  Upon  the  revenue  laws  ^-  a  system,  The  system  of 


the  rerenue 


▼ery 


a  it  has  been  rightly  observed,  of  a  very  unbending  jJJ^'^rfa 
Mture,  framed  for  the  protection  of  great  interests,  ^|J^*^^  ^^e 
stud  upon  very  jealous  views  of  preventive  pdUcy,  cia«rt  proof  of 
and  this  policy  is  to  attend  it  in  its  actual  admi-  ^^^teto 
Mstration.  It  is  not  the  private  opinion  of  the  SJS^^b^ 
judge  upon  the  policy  that  is  to  guide  his  public 
judgment ;  he  must  follow  where  the  law  leads,  in 
a  general  unbending  coime.  But  the  law  itsdf, 
and  the  administration  of  it,  must  yield  to  that  to 
which  every  thing  must  bend  -^  to  necessity.  The 
law,  in  its  most  positive  und  peremptory  injunc- 
tions, is  understood  to  disclaim,  as  it  does  in  its 
general  aphorisms,  all  intention  of  compelling  them 
to  impossibilities ;  and  the  administration  of  law 
must  adopt  that  general  exception  in  the  con- 
sideration of  all  particular  cases«  In  the  perform-* 
ance  of  that  duty  it  has  three  points  to  which 
its  attention  must  be  directed :  In  the  first  place, 
it  must  see  that  the  nature  of  the  necessity  pleaded 
be  such  as  the  law  itself  would  respect ;  for  there 
may  be  a  necessity  which  it  would  not.  A  necessity 
created  by  a  man's  own  act,  with  a  fair  previous 

knowledge 
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The  Gnmous^  ktiowledgc  of  the  consequences  that  would  follow, 
"~  ~*  and  under  circumstances  which  he  had  then  a 
1818,  power  of  controuling,  is  of  that  nature.  Secondly^ 
that  the  party  who  was  so  placed  used  all  prac- 
ticable endeavours  to  surmount  tlie  difficulties 
which  already  formed  that  necessity,  and  which  on 
fair  trial  he  found  iusurmountable.  I  do  not  meaa 
all  the  endeavours  which  the  wit  of  man^  as  it  exists 
in  the  acutest  understanding,  might  surest,  but 
such  as  may  reasonably  be  expected  from  a  fair 
degree  of  discretion  and  an  ordinary  knowledge  of 
business.  Thirdly,  that  all  this  shall  appear  by 
distinct  and  unsuspected  testimony ;  for  the  positive 
injunctions  of  the  law,  if  proved  to  be  violated^ 
can  give  way  to  nothing  but  the  clearest  proof  of 
the  necessity  that  compelled  the  violation.  Subject 
to  these  observationsi  we  enter  upon  the  facts  oC 
the  case. 

The  ship  was  seized  at  Barbadoes  immediately 
on  her  arrival  there  in  July  1816.  The  htstoiy 
(as  appearing  in  the  evidence)  is,  that  she  had  been 
the  French  ship  Genereiuv^  taken  on  the  capture  of 
that  island ;  that  she  was  purchased,  after  condem** 
nation  at  Barbadoes,  by  Jofui  Lawless,  residing  at 
Guadaloupe,  who  chartered  her  to  Forman,  another 
merchant,  late  resident  there,  for  9000  dollars^ 
to  carry  a  cargo  of  island  produce  to  WihmngUm 
in  the  West  Indies,  from  thence  to  bring  American 
produce  to  Barbadoes,  and  then  return  home  to 
Guadahupe.  It  is  alledged  that  a  person  named 
Gibson  was  the  supercargo  of  the  whole  adventure 
out  and  home ;  that  John  Nlvon  was  the  master 
appointed  to  command  her  at  Guadahupe^  but  that 
another  master,  Peregrine,  was  appointed  to  su))er^ 

sede 
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aede  him  at  WilmingUm^  on  nccount  of  imputed  itie  GnmioBs. 
misconduct,  by  the  supercargo,  who  had  powers  for     j^^  ^^ 
such  a  purpose.     The  ship  sailed  to  Wilmington^        isis. 
and  on  her  return  voyage  to  BarbadoeSf  as  admitted, 
was  seized,  having  on  board  a  crew  not  composed 
of  qualified  persons  under  the  navigation  acts,  and 
therefore  subjecting  herself  and  cargo  to  confisca* 
tion,  unless  it  can  be  shewn   that  some   neces- 
sity, which  the  party  could  not  remove,  had  pro* 
duced  this  acknowledged  violation  of  the   law. 
Tbej^^  is  not  controverted ;  it  remains  therefore 
only  to  see  how  it  is  justified  and  excused.  Another 
objection  is  made,  of  less  moment,  that  the  captain's 
same,  upon  the  change  at  Wilmington^  was  not  duly 
registered,  which  I  shall  reserve  for  a  short  distinct 
consideration.  The  justification  set  up  is  this, — that 
a  qualified  crew  could  not,  by  any  possibility,  be 
obtained  at  Guadahupe ;  and  that  the  deficiency 
^could  not  be  supplied  afterwards.     This  very  plea 
admits  that  she  sailed  with  an  insufficient  crew  of 
qualified  persons  from  Guadahupe;  because  it  would 
be  perfectly  absurd  and  ridiculous  to  say,  as  you 
do,  that  it  was  absolutely  impossible  to  procure  a 
proper  crew,  and  to  maintain  at  the  same  time  that 
you  had  such  a  crew  on  board.  The  two  assertions 
cannot  stand  together.    The  fact  of  an  insufficient 
crew  is  necessarily  implied  in  the  very  plea  of  justi- 
fication, unless  you  claim  for  yourselves  the  talent 
of  conquering  impossibilities.     In  like  manner  you 
say,  in  your  sworn  claim,  that  it  was  wholltf  and 
altogether  impossible  to  obtain  a  British  master  at 
Guadaloupe  ;  and  yet  you  affect  to  hold  out,  that  a 
British  person,  by  name  Nixon,  was  on  board  this  ship 
as  its  master,  and  is  so  described  in  all  its  documents. 

These 
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TiM  ooBocrfl.  These  two  asaertions  can  only  be  reconciled  by  the 
j^^  supposition,  that  though  on  board  as  master,  he  was 

1818.  not  the  real  master,  -—  asupposition  which  on  further 
inquiry  will  turn  out  to  be  the  fact  After  such  a 
plea  it  is  idle  to  say  that  what  passed  at  Guadaloupe 
is  out  of  the  present  question,  for  you  have  made  it 
the  very  foundation  of  your  defence ;  viz.  the  ap« 
parent  deficiency  of  your  crew  at  Barhadoes  was 
owing  to  the  impossibility  of  procuring  a  competent 
number  at  starting  from  Quadaloupe ;  and  three 
out  of  your  four  witnesses  qpeak  to  nothing  ebe. 
If  indeed  yoa  had  shewn  that  you  had  started 
with  a  competent  crew  from  your  own  domestic 
port  of  Guadaloupe,  and  that  the  deficiency  was 
produced  by  desertions  in  a  foreign  port,  that  might 
have  availed  you  so  as  to  exclude  any  question 
respecting  Guadaloupe;  but  that  is  not  your 
defence.  You  admit  it  even,  and  it  cannot  be 
denied,  that  you  sailed  with  an  incompetent  crewi  • 
If  so,  of  what  consequence  are  the  desertions  at 
Wibningtan  ?  If  they  were  desertions  of  qualified 
persons,  that  would  not  create  the  deficiency ;  it 
would  only  increase  it.  If  of  unqualified  persons^ 
it  would  only  prove  that  the  original  deficiency  was 
still  greater.  You  have  tied  yourself  down  to  the 
necessity  of  showing  that  it  was  impossible  (as  you 
allege)  to  procure  a  proper  crew  in  the  port  firom 
which  you  originally  sailed  —  and  you  were  bound 
to  do  so,  for  a  British  navigator  can  surely  never 
be  admitted  to  justify,  by  showing  that  he  could 
not  procure  British  seamen  in  a  foreign  port, 
without  showing  that  he  sailed  from  his  British 
port  with  his  proper  complement,  or  that  it  was 
impossible  to  procure  them. 

Is 
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Is  the  fact  then  true  or  fake,  that  you  sailed  iwonoBUNnu 
from  Guadaloupe  with  an  insufficieat  crew  ?  You  — — ^ 
hi^ye  in  truths  as  pbservedf  directly  alledged  iti  by  Tsis. 
pleading  that  a  sufficient  crew  could  by  nopossibili^ 
be  had.  But  how  is  that  proposition  itself  supported? 
Why,  merely  by  showing  that  British  seamen,  i.  e. 
British'hom  seameUi  coiJd  not  be  had  at  that  place^ 
at  that  time  only  ;  and  three  out  of  the  four  wit- 
nesses are  brought  to  prove  nothing  else  thanadearth 
of  such  persons  at  Guadaloupe.  Take  your  fact,  aa 
alledged  and  proved,  though  it  hardly  required  a 
proof,  under  the  known  circumstances  of  such  a 
place  at  that  period.  But  what  follows?  Does  such  a 
fact  create  such  a  necessity  as  thelaw  would  respect  ? 
Undoubtedly  it  would,  if  it  were  true,  as  has  been 
assumed  throughout,  that  JBri^^bom  s^unen  were 
the  only  qualified  persons ;  then,  indeed,  it  would 
follow,  as  argued,  that  the  trade  of  the  place  must 
immediately  stand  still,  or  you  must  submit  to  the 
necessity  of  engaging  others.  But  is  it  the  fact  ? 
Assuredly  not }  for  besides  negro  seamen  who  are 
privileged,  is  it  not  a  fact  that  every  freeman,  bom 
or  domiciled  KtGuadaUmpe^  was  perfectly  capacitat- 
ed to  serve,  and  would  have  been  recogniz^  in  his 
British  character  in  any  penal  prosecution  of  this 
kind  ?  Is  the  law  of  England  so  niggardly  in  the 
communication  of  its  privileges  as  to  refuse  to 
those,  who  by  compacts  founded  on  the  success  of 
its  arms  had  become  the  subjects  of  its  government, 
the  character  of  British  subjects  ?  For  purposes 
of  this  kind  the  whole  island  had  become  British^  <^ 
it  \\2AvL  British  custom  house  established,  and  British 
laws  operating,  as  far  as  they  could  properly  be  ap-^ 
plied.  On  what  other  ground  is  Mr.  Lamless  avowed 

the 
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Hie  GswKftooi.  the  owner  of  a  jBrf^^A  registered  ship,  or  Monsieur 
'  Tammen  the  charterer  of  the  ship,  paying  British 

1818.  duties  ?  The  defence  in  this  case  ought  to  have 
been,  that  they  bad  taken  on  board  Guadaloupe 
tnariners,  now  become  British  subjects,  though 
not  jBn'ti^A-born,  and  that  these  persons  were 
Guadaloupe  men,  either  by  birth  or  by  residence, 
at  the  time  of  capitulation ;  and  a  moderate  degree 
of  evidence  would  have  suflSced  for  the  domicile 
of  so  loco-motive  a  being  as  a  seafaring  man 
usually  is.  Instead  of  this,  here  is  a  large  outfit 
Of  men  described  as  of  America,  or  of  foreign 
ports  in  Europe,  without  any  thing  to  shew  that 
they  had  the  slightest  connection  with  Guadaloupe, 
or  had  ever  been  there  but  upon  a  single  voyage, 
which  had  recently  brought  them.  A  statute 
superadds  the  condition  that  Guadaloupe  mariners 
should  take  the  oath  of  allegiance.  But  if  that 
statute  had  then  either  not  passed,  or  had  not 
reached  Guadaloupe,  this  Court  would  confidently 
have  held,  that  in  such  a  case  the  mariners  of  that 
place  had  been  sufficiently  incorporated  into  the 
British  population,  without  the  performance  of 
such  a  ceremony,  by  the  capitulation  and  cession 
of  the  colony.  If  the  statute  had  reached  the 
island,  care  should  have  been  taken  to  administer 
the  oath  of  allegiance. 

With  this  crew,  however,  the  ship  sails  to 
Wilmington,  where,  says  the  supercargo,  many 
mariners  deserted.  For  the  reasons  given,  it  is 
not  worth  while  to  enquire  what  was  the  quality 
of  those  deserters,  because^  were  they  British 
or  foreign,  it  makes  no  difference,  either  as  to 
original  shipment   at  Guadaloupe,  or  final  result 

at 
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at  Barhadoes.  He  goes  on  to  say,  (his  expression  T^e  Gkkieoui. 
is  observable,)  he  doubts  not  to  prove  many  ship-  ^^  ^^^  • 
ped  at  Wibnington  as  British  subjects;  of  which,  i^is- 
however,  not  one  particle  of  proof  is  adduced, 
although  he  had  in  these  terms  expressly  taken 
upon  himself  the  burthen  of  proof.  The  only  wit- 
ness examined  to  transactions  at  Wibnington  is 
Peregrine^  the  asserted  master,  who  had  no  concern 
with  this  ship  till  after  these  men  were  shipped. 
The  ship,  which  till  the  commencement  of  April 
had  been  under  the  command  of  Nucon^  afterwards 
appears,  on  his  discharge,  to  be  under  the  command 
of  Giuitier  and  Bejfiard ;  and  it  was  not  until  the 
18th  of  April  that  this  Peregrine  ever  saw  this  ship, 
and  he  appears  on  the  muster  roll  as  having 
actually  entered  on  board  not  till  the  18th  of  May 
— and  all  the  new  seamen  had  entered  long  before ; 
so  that  all  he  knew  of  desertions  and  enlistments 
must  be  resolved  into  mere  information.  He  says 
that  Gibson  and  himself  used  every  endeavour  to 
bring  back  the  seamen.  What  were  their  endea- 
vours? what  are  the  traces  of  them  in  any  re- 
corded application  to  the  local  magistrates,  or 
in  any  protest  noticing  these  transactions  at  the 
time  ? — there  is  not  the  slightest  indication  of  any 
thing  of  the  kind.  Is  any  witness  produced  who 
was  coteraporary  with  these  renegadoes?  —  no 
such  person — nobody  but  this  Peregrine.  Both  he 
and  Gibson  urge,  as  a  confirmation  of  their  facts, 
that  they  ofiered  20  dollars  per  month  (they  repre- 
sent this  as  an  extravagant  premium)  for  British 
seamen.  The  fact  appears,  as  far  as  can  be  collected 
from  the  muster  roils,  that  20  dollars  was  the  ordi- 
nary pay  for  all  mariners,  whether  British  or  not. 
VOL.  II.  z  •  They 
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The  Giinsooit  They  Say  they  were  detained  till  30th  May  for 

Nc^^i^     want  of  seamen ;  when  the  fact  appears  again  upon 

181S.        the  muster  roll^  that  they  were  all  on  board  long 

before  —  that  they  registered  at  Wilmington  on  the 

15th  April  1825. 

It  is  impossible  therefore  to  say,  that  if  the 
original  sin  of  an  improper  shipment  of  mariners 
at  Guadaloupe  could  be  purged  by  the  ensuing 
transactions  at  fFibningtan,  that  these  transactions 
are  in  any  degree  established  in  a  satisfactory 
manner.  One  witness  only,  and  he  having  no 
personal  knowledge,  is  produced,  proving  no  endea- 
vours in  any  particular  mode,  •^— in  such  modes  as 
men  ought  to  have  resorted  to  on  such  occasions. 
Nothing  appearing  of  record  upon  the  papers^ 
where  they  ought  to  have  appeared  —  nothing  to 
meet  the  eye  of  a  fair  enquirer,  when  the  ship 
arrived  at  Barbadoes,  to  account  for  the  deficiency 
of  the  crew.  All  must  be  taken  upon  the  word  of 
this  witness,  dislcredited  as  he  appears  to  be,  not 
only  by  his  necessary  ignorance  of  many  of  the 
facts,  but  by  bis  misrepresentation  of  those  with 
which  he  is  acquainted. 

Upon  this  branch  of  the  case  I  am  clearly  of 
opinion,  first,  that  such  a  necessity  is  not  even 
shown  in  allegation,  and  that  if  it  were,  the  evi- 
dence fails  in  supporting  it ;  but  I  am  of  opinion 
that  the  other  branch  of  the  case  more  completely 
developes  the  real  nature  of  this  transaction, —  that 
which  concerns  the  appointment  of  masters. 

It  appears  by  the  British  register  at  Guadaloupe^ 
that  this  Samuel  Gibson^  who  is  the  great  mover 
in  the  whole  course  of  the  business,  was  master  on 
the  21st  of  November  1815,  and  that  James  Nixon 

succeeded 
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succeeded  him  (ostensibly  at  least)  on  the  15th  of  The  Gnnww; 
December.  Why  this  change  was  made  non  con-  ^rw  2stti 
Stat,  for  Gibson  was  to  go  with  the  ship  through-  i^^*- 
euty— nothing  was  to  be  transacted  without  him  ; 
fbT  never  man  had  fuller  powers,  as  well  for  the 
owner  of  the  ship,  as  for  the  owner  of  the  cargo ; 
and  why  he  was  not  as  fit  a  master  of  a  ship  in 
December,  as  he  had  been  in  November,  does  not 
at  all  appear.  Whatever  was  the  cause,  whether 
because  he  was  a  native  of  America,  is  not  dis- 
tinctly shown  i  but  Nixon,  who  is  described  to  be 
an  Englishman,  is  invested  with  the  command,  and 
(strange  to  tell)  at  a  time  when  Gibson  expressly 
gwears  that  it  was  wholly  and  altogether  impossible 
(I  use  his  own  words)  to  obtain  a  British  master 
upon  any  terms,  or  any  wages,  at  Guadaloupe, 
This  certainly  leads,  as  already  observed,  to  a 
suspicion  that  Nixon  was  not  the  master,  but  was 
otk  board  in  some  other  character,  allowing  for  all 
the  talent  of  conquering  impossibilities  which 
these  parties  afiect  to  possess ;  for  on  no  other 
ground  can  you  reconcile  the  two  positions,  that 
Nixon  was  the  real  master  of  this  ship  (w|feh 
Gibson  swears  him  to  be),  and  that  it  was  w£mly 
impossible  to  procure  a  British  master.  However^ 
a  paper  found  on  board  explains  this  mystery ; 
for  it  proves,  beyond  all  contradiction,  that  Nixon 
was  not  the  master,  that  he  was  only  the  mate, 
though  to  colour  the  fraud  still  further,  he  is 
charged  as  having  master's  pay,  90  dollars  per 
month,  when  the  real  master  was  Daniel  S.  Cooke. 
That  this  Cooke  was  an  American  I  can  have  no 
doubt  \  an  examination  taken  of  a  Daniel  S.  Cooke 

1 2  almost 
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TheGiHttoot.  almost  identifies  him  by  the  peculiarity  of  the 
^^  26th      i^ame,  Daniel  S.  Cooke,  and  the  similarity  of  the 
1818.        handwriting  leads  to  the  same  conclusion.     The 
very  circumstances,  of  his  being  in   a  disguised 
character  on  board,  and  of  his  being  withdrawn 
afterwards  in  a  manner «» totally  unaccounted  for, 
ripen  the  suspicion  into  absolute  proof.     It  was  not 
convenient    for  Mr.  Cooke  to  go  to  Barbadoes. 
^*  '\  where  he  had  already  acknowledged  himself  an 

'^/ ' '  American  upon  a  recent  cause  there  determined; 

he  therefore  absconds  at  Wilmington  without  beat 
of  drum,  and  somebody  is  to  be  found  whose  face 
is  less  familiar  at  Barbadoes.  Now  this  gross  fact 
establishes  •  two  conclusions  that  bear  hard  upon 
this  cause — firsts  that  Gibson  has  extinguished  all 
claim  to  any  credit  for  any  thing  he  advances,  de-. 
posing  as  he  does  that  this  ship  sailed  under  the 
command  of  Nia;on,  and  knowing  at  the  same 
time  that  this  was  perfectly  false,  and  that  Niaon 
was  not  the  master,  but  was  merely  to  wear  that 
character,  in  order  to  defraud  the  law.  As  the 
confidential  agent  of  the  owner  of  ship  and  cargo, 
and  conductor  of  the  whole  machinery  in  this  busi- 
ness, it  is  quite  impossible  that  it  should  be  a  secret 
to  him  ;  he  stands  therefore  convicted  of  a  false- 
hood which  vitiates  his  whole  testimony,  detected 
and  demonstrated  by  the  production  of  this  paper. 
The  second  is,  that  this  whole  transaction  is  clearly 
proved  to  be  bom  in  sin,  in  an  attempt,  carried 
into  execution,  to  elude  and  deceive  the  law,  by 
fraud  and  fallacy.  This  is  a  taint  which  sticks  to 
it  in  its  birth,  and  travels  along  with  it  through- 
out its   whole  course.     It  gives  it  an  indelible 

character ; 
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character  ;   it   colours  every  thing  that  follows.*  The  GnnEmout. 
The  same  artificer  of  fraud  continues  to  act,  and'    ^^  ^^ 
you  have  a  right  to  presume  that  he  continues  to        i^is. 
act  upon  his  own  principles. 

There  can  be  no  doubt  that  this  fraud  in  limine 
is  a  high  offence  against  the  letter  and  spirit  of  the 
navigation  laws,  the  good  policy  of  which  is  to 
encourage  its  navigation  by  confining  it  to  British 
subjects^  of  which  fact,  so  far  as  concerns  the 
master,  in  all  cases  the  register  is  the  leading 
proof.  A  false  register  in  that  case  is  no  register 
at  all ;  and  it  is  worse  than  no  register,  if  falsified I^ 
for  the  direct  purpose  of  substituting  a  foreign 
master  for  a  British.  How  far  this  might  affect 
in  all  cases  the  cargo  as  well  as  the  ship  is  a  ques- 
tion which  it  is  not  worth  while  to  hunt  through 
this  whole  body  of  statutes  in  order  to  solve, —  in 
order  to  determine  what  is  the  rule  the  statutes, 
would  apply  in  a  case  where  the  shipper  of  tlie 
cargo  was  clearly  ignorant  and  innocent  of  this 
breach  of  the  statute.  But  that  is  not  thiJ  case ; 
for  in  this  case  the  agent  for  the  ship  is  likewise 
the  agent  for  the  cargo,  perfectly  apprised  of  every 
thing  that  concerns  both,  and  empowered  to  act 
for  both  as  if  they  were  personally  present ;  and 
the  question  would  be  very  different,  how  far  the 
acts  of  a  person  so  commissioned,  and  so  instructed, 
would  not  affect  both  his  principals  to  the  utmost 
extent.     But  to  pursue  the  history : 

WilUam  Cook  retires  silently,  non  constat  when  j 
and  Dixon  is  discharged  from  the  oflSce  of  master — 
^nominal  oflSce,  if  he  left  the  ship  before  Cook  ;  and 
a  r^a/one,  to  which  as  master  he  had  succeeded, 
if  he  left  it  afterwards.     A  new  master  is  then  to 

z3  be 
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Tu  Gonoui.  \yQ  looked  out  foF ;  and  it  appears  that  a  Mr.  Guatkr 
jyj^^eib,  ^^  applied  to,  who  continued  for  some  time  at 
1818.  'Wibnington  in  the  management  of  the  ship,  acting 
as  commander  in  the  room  of  Niwon.  What  coun« 
tryman  this  GtiaUer  was  does  not  appear ;  but  on 
the  10th  of  May  he  declares  that  he  cannot  proceed 
to  sea  with  her,  and  recommends  Mn  Barnard  fir 
Uic  station  and  services  tiiey  had  so  fdndly  qffbred^ 
!•  e.  master  or  commander.  And  true  it  is  that  this 
Mr.  Barnard  is  found  an  adventurer  on  InMurd 
this  ship,  dropped  down  into  the  character  of 
l^ate,  though  described  by  Guatier  as  a  man 
eminently  qualified  for  master,  and  recommended 
for  that  station.  But  a  Mr.  Peregriney  an  Eng" 
Ushman,  had  fortunately  dropped  down  from  the 
skies  in  theinterim,  andhetakes  possession  as  master 
on  the  18th  Men/,  These  transactions  at  ffilmhg- 
ton  must  receive  their  real  interpretation  from  their 
predecessors  at  Guadaloupe.  It  is  the  same  play 
performed  by  different  actors :  Peregrine  is  what  is 
technically  called  the  double  of -A^tron,  and  Barnard 
of  Dan.  S.  Cooke.  I  think  the  Court  has  a  right, 
on  the  fair  and  not  uncharitable  view  of  all  cir- 
cumstances, to  infer  that  this  is  the  real  state  of 
the  facts. 

I  do  not  mean  to  say,  that  if  such  a  case  as 
this  had  come  honestly  and  avowedly  before  the 
Court,  that  an  EngUsh  master  had  been  put 
on  board  at  Guadaloupe  without  any  disguise,  but 
had  afterwards  been  discharged  at  Wilmington,  on 
account  of  gross  misconduct ;  and  it  had  been 
proved  by  credible  testimony,  and  by  authenti- 
cated documents,  that  an  English  master  could  not 
possibly  be  had,  after  all  honest  endeavours  used  for 

1 1  that 
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that  purpose,  and  that  an  American  mate  had  been  ^^  Owimouf. 
hired  to  navigate  the  ship  down  to  the  English  port,  ^oif.26th 
with  a  clear  intent  of  instantly  disclosing  the  fact  ^^i^* 
—  I  cannot  say  with  what  degree  of  indulgence  a 
Court  might  have  received  such  a  case,  if  free 
from  all  suspicion  of  ill  faith.  Certainly  I  cannot 
go  the  length  of  saying  that  an  English  owner  can 
under  no  circumstances  whatever  discharge  a 
worthless  fellow  from  the  care  of  a  valuable  ship 
and  cargo  in  a  foreign  port.  The  statutes  have 
fiot  provided  for  the  case,  but  natural  justice 
seems  to  do  so,  and  a  case  of  pure  necessity,  proved 
as  a  case  of  necessity,  provides  for  itself.  But 
here  is  a  total  want  of  good  faith — here  is  dis- 
guise attempted,  and  imposition  practised,  through- 
out  The  credit  of  the  parties  is  destroyed — you 
can  give  no  credence  to  their  history  in  any 
part— the  ground  sinks  in  wherever  you  tread 
upon  it— -and  even  an  honest  case  would  be 
infected  by  such  a  mode  of  conducting  it 

What  the  real  interests  in  this  ship  and  caigo 
are,  the  evidence  does  not  satisfactorily  disclose ; 
for  it  does  not,  as  I  have  observed,  satisfactorily 
prove  any  thing  aflSrmatively.  There  may  be  Ame^ 
rican  interests  or  French  interests  concerned  — -  all 
that  is  out  of  sight — but  it  is  enough  that  the 
transaction  is  conducted  otherwise  than  British 
law  requires,  and  with  a  total  want  of  that  good 
faith  which  could  entitle  it  to  the  indulgence  of 
the  Court,  if  it  had  the  power  of  extending  it 

I  must,  therefore,  affirm  the  sentence  of  the 
Court  below. 


z  4 
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JOHN,  Beck. 

z>ee.  1st,  1818.  npHjg  ^gg  the  casc  of  an  American  ship  and 
^^ut^  cargo,  which,  in  ignorance  of  the  peace  which 
wtmAoD,  and       jjad  bccn  concludcd  between  Great  Britain  and 

Ufiiiff  duo  earo,  ^ 

are  not  ropon-  the  United  Statcs    of  America^    was    seized   on 

aibla  for  loaiea  ,  ^ 

oooanonedby  the  5th  of  Morck  1815  by  his  Majesty's  ship  of 
meremiafor-  ^^  Talbot^  Lieutenant  John  Mawdeslet/  com- 
mander^ in  latitude  SI""  18'  N.  and  longitude 
76^  W.,  whilst  proceeding  with  dispatches  for  the 
island  of  Jamaica.  The  John  was  laden  with  a 
cargo  of  molasses,  and  bound  from  Matanzas  to 
Portsmouth  in  America.  As  soon  as  the  capture  had 
been  made,  Lieut  Mawdesley  put  a  prize  master 
and  part  of  his  crew  on  board  the  John,  with 
directions  to  keep  company  with  the  Talbot^  and 
proceed  to  Jamaica  ;  but  in  the  course  of  the  night 
between  the  11th  and  12th  days  of  March,  the 
vessel  was  unfortunately  lost  on  the  rocks  between 
Point  Mulas  and  Moha  Keys  in  the  island  of 
Cuba. 

A  claim  was  given  by  Thomas  Wilson  on  behalf 
of  Reuben  Shapley  of  Portsmouth,  in  the  state  of 
New  Hampsfiire,  as  the  sole  owner  of  the  ship  at 
the  time  she  was  taken,  and  describing  the  place  of 
capture  to  be  in  latitude  3V  40'  N.,  and  longitude 
78*"  10'  W.,  and  the  capture  to  have  been  effected 
after  the  period  limited  by  the  treaty  of  peace 
for  capture  in  that  latitude  and  longitude  had 
expired. 

A  monition 
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,  A  monition  was  taken  out  against  the  captor  to     ^«  J<»*- 
proceed  to  adjudication,  to  which  an  appearance  i^Ti^"^^ 
was  given  under  protest. 

Judgment. 
^  Sir  W.  ScotL  —  This  case  began  with  a  monition 
to  proceed  to  adjudication.  The  party  monished 
appears  under  protest  to  shew  cause  why  he  should 
not  be  compelled  to  proceed  to  adjudication.  The 
grounds  of  the  protest,  and  the  answer^  bring  the 
merits  sufficiently  before  the  Court  to  enable  it  to 
decide  the  question,  whether  it  should  enforce  the 
monition  ;  for  if  there  should  appear  in  the  protest 
sufficient  grounds  to  release  the  party  from  so 
proceeding,  of  course  the  monition  would  not  be 
enforced.  If  no  sufficient  matter  is  shewn,  the 
course  must  be  different;  and  the  sufficiency  de- 
pends upon  this,  whether  the  parties,  upon  their 
representations,  have  shewn  such  a  state  pf  facts 
as  would  entitle  the  mover  to  recover  upon  the 
result  of  further  pffoceedings ;  for  if  it  would  not, 
the  Court  would  certainly  be  disinclined  to  compel 
the  parties  to  incur  an  expence  that  would  lead  to 
nothing  —  and  this  more  particularly  by  an  inquiry 
into  transactions  of  four  years  ago,  when  all  the 
witnesses  on  one  side  are  dispersed  beyond  all 
hope  of  recovery,  when  the  person  charged  with 
wrong  doing  will  find  himself  totally  disabled  to 
obtain  the  testimony  that  might  be  absolutely 
necessary  for  his  defence,  although  he  might  have 
obtained  quite  sufficient  for  it,  in  the  course  oi 
such  an  inquiry,  if  instituted  in  proper  time.  It  is 
impossible  to  state  a  case  in  which  the  obligation 
of  an  immediate  proceeding  on  the  part  of  the 

complainant    ^ 
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Tbe  Jon.  complainant  could  be  more  visibk.  He  must  know 
that  the  witnesses  of  the  defendant  must  be  the 
crew  of  bis  ship  of  war ;  that  a  peace  having  taken 
place,  all  that  crew  must  have  been  discharged  near 
four  years  ago,  and  that  the  defendant  must  search 
the  world  over  to  recover  them  if  possible }  but  that 
the  case  must  in  all  probability  be  maintained  upon 
its  facts,  by  witnesses  all  on  one  side,  and  those  on 
the  side  of  a  penal  prosecution,  without  ai|y  means 
of  defence  on  the  other.  The  defendant  must 
blame  himself,  if  a  Court  feels  a  great  indisposition 
to  consider  a  case  so  to  be  brought  before  it.  The 
present  question  is,  whether  enough  does  or  does 
not  appear  to  exonerate  the  party  from  being 
placed  in  a  situation  of  such  extreme  and  unfair 
disadvantage.  These  considerations  lead  to  a  view 
of  the  representations  of  fact  as  contained  m  the 
protest,  and  the  affidavits  which  support  them'. 

The  complainant  in  this  reply  appears  to  put  his 
case  on  two  grounds  :  First,  the  general  right  to 
restitution  in  the  case  of  a  capture  made  out  of 
the  due  time  and  place.  Second,  on  mismanage- 
ment of  the  ship  while  in  the  possession  of  the 
captors,  by  which  the  misfortune  was  occasioned. 
I  shall  consider  this  latter  question  first,  because, 
if  proved,  the  responsibility  clearly  attaches.  It 
would  do  so  upon  a  capture  mside  ^agrante  beUo. 
Whether  the  misfortune  is  to  fall  upon  the  British 
captor  or  the  American  owner,  it  is  perfecdy  clear, 
that  if  the  British  captor  is  to  be  considered  as  a 
bond  Jide  possessor,  using  due  care  in  the  posses- 
sion, he  is  not  answerable  for  mere  misfortune. 
That  misfortune  must  fall  where  it  immediately 
lights ;  and  I  have  no  doubt,  on  a  view  of  all  the 
0  circumstances 
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circumstances  represented  to  the  Courtj  that  due     '^^  ^^"^ 
care  under  the  possession  was  applied.  Dte.  iit,  isis. 

The  only  remaining  question  therefore  is,  whe- 
ther the  original  act  of  possession  was  a  bond  Jide 
possession.  A  bond  jide  possession  I  understand 
to  be,  that  which,  is  honestly  taken  under  all  the 
knowledge  of  rights  which  the  party  had  or  could 
have  bad  upon  due  and  practicable  inquiry.  The 
very  title  of  bond  Jide  refers  more  to  the  integrity 
of  the  party  than  to  the  l^ality  of  the  act,  ap- 
pearing afterwards  by  circumstances  not  within 
his  reach  at  the  time  of  the  transaction :  it  is 
an  attribute  of  the  person^  not  of  the  act.  He  may 
err,  but  he  errs  aptimdjide  if  he  acts  honestly, 
according  to  all  the  information  he  either  had  or 
could  have  procured*  Most  certainly  it  is  not  suf* 
ficient  for  a  party  to  plead  ^norance  as  a  legal 
excuse  for  making  compensation  to  another  for  an 
act  under  which  he  had  suffered,  if  his  ignorance 
was  vincible  by  himself,  and  ought  not  therefore  to 
have  existed  at  the  time  at  which  the  transaction 
complained  of  took  place.  But  if  the  ignorance 
was  invincible  by  any  endeavours  to  which  he 
could  have  resorted,  it  certainly  leaves  him  in  full 
possession  of-  his  title  of  bond  fide  in  the  original 
act.  And  I  take  this  to  be  a  distinction  between 
the  common  law  cases  cited  by  counsel  and  such 
a  one  as  the  present.  The  bailiff  who  executes 
a  warrant  is  boimd  to  look  to  its  legality  at  the 
time  of  execution.  It  may  perhaps  involve  a 
question  of  law  of  no  easy  solution  to  such  a  per- 
son ;  and  it  may  afterwards  exercise  the  sagacity 
of  a  whole  Court  to  ascertain  whether  under 
aU  circumstances  it  was  legal  or  not;  but  if  so 

determined. 
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Hie  joHK.     determined,  its  effect  is  retro-active  on  the  person 

Dee.  1ft,  1818.  ^^^  exccuted  it.    He  cannot  plead  ignorance  of 

the  law  in  excuse  of  his  act :  every  man  is  bound 
to  know  his  own  domestic  law,  wherever  he  ap- 
plies it ;  and  if  he  mistakes,  he  is  answerable  for 
the  effects  of  his  own  misapprehension.  But  the 
present  case  is  an  ignorance,  not  of  a  law,  but 
of  a  fact  out  of  which  the  law  is  to  arise  —  the 
ignorance  of  a  foreign  fact,  not  governed  by  his 
own  domestic  law,  but  dependent  on  transactions 
of  state,  with  which  he  is  wholly  and  unavoidably 
unacquainted  till  they  are  actually  communicated. 
No  practicable  endeavours  of  his  own  could  have 
removed  that  ignorance ;  it  is  therefore  an  ignor- 
ance honest  and  invincible  on  his  part,  and  he  has 
the  full  benefit  of  all  the  privilege  which  honest 
and  invincible  ignorance  can  confer.  He  is  acting 
upon  rights  which  he  could  have  no  reason  to 
suppose  were  divested,  and  so  acting,  he  is  cer- 
tainly acting  with  as  much  bond  Jide  as  if  these 
rights  were  in  the  fullest  actual  existence. 

The  law  therefore  compels  me  to  attribute  to 
this  person  all  the  privileges  of  bond  fide  conduct 
in  the  orignal  act  \  and  if  nothing  follows  but 
what  naturally  and  usually  follows  such  conduct, 
nothing  is  imputable.  He  puts  it  into  the  hands 
of  his  own  agent:  —  assuredly  so,  and  with  the 
most  perfect  right  so  to  do,  not  merely  on  the  duty- 
he  owes  his  own  sovereign,  (for  that  would  be  no 
defence  against  the  complaint  of  the  subject  of  a 
foreign  state,)  but  on  the  general  law  and  practice 
of  capture.  He  is  .the  officer  of  the  law  taking 
a  bond  fide  possession,  and  he  is  acting  regularly 
in  pursuance  of  that  possession  by  means  of  his 

agents ; 
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agents  ;  and  any  mere  misfortune  \^liich  happens  "^^  J^"** 
in  such  a  custody  is  a  misfortune  to  the  owner,  ^]^f^T"[^. 
the  custody  not  being  tortious.  I  am  therefore 
clearly  of  opinion,  that  this  individual  is  not  an- 
swerable in  the  way  of  compensation  for  the 
damage  this  misfortune  has  produced,  though  if 
no  such  misfortune  had  happened  he  must  have 
relinquished  the  possession,  and  returned  the  pro- 
perty to  the  owner. 

:  In  determining  thus,  I  certainly  go  no  further 
than  the  expressions  vrarrant,  that  this  individual 
captor  is  not  liable  to  this  individual  sufferer.' 
That  does  not  exclude  a  liability  elsewhere,  if  it 
exists.  Whether  there  be  such  a  liability  in  the 
government  is  a  question  which  I  am  not  called 
upon  to  examine.  I  have  neither  the  proper  parties, 
nor  the  proper  evidence  before  me.  It  is  sufficient 
to  observe  upon  that  matter,  that  there  may  possibly 
be  such  a  liability.  There  doubtless  would,  if  the 
g(9vernment  had  not  used  due  diligence  in  adver- 
tising the  cessation  of  hostilities  in  the  quarters, 
and  at  the  periods  stipulated,  if  that  were  prac- 
ticable. If  it  appeared  that  no  want  of  due  activity 
could  be  imputed,  but  that  the  conveyance  of 
intelligence  was  not  physically  practicable  within 
those  quarters,  then  this  question  might  result, 
whether  the  two  governments  had  mutually  bound 
themselves  to  answer  to  each  other  for  mere 
casualties  occurring  under  a  possession  justly  taken. 
The  terms  of  the  contract  do  not  go  so  far  as  to 
outrage  that  case.  They  continue  the  right  of 
capture  absolutely  to  the  full  effect  of  vesting  the 
interest  in  the  captors  by  prorogations  founded  on 
a  reference  to  the  possibilities  of  conveying  infor- 
mation 
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The  jonr.     mation  to  vaiious  distances  upon  the  globe  where 
ihe.  im  1818  **^^^  captures  might  take  place  beyond.    Within 

such  times  captures  are  valid^  to  the  effect  of  jus- 
tifying the  seizure,  if  made ;  with  the  informati(Hi, 
that  they  impose  the  duly  of  restitution.  Whether, 
if  the  property  is  lost  by  mere  chance,  without  any 
fiiult  on  the  part  of  the  governor  ot  the  captaiii^  an 
obligation  is  incurred  to  restore  in  value  what  ha» 
been  taken  away  by  mere  misfortune,  the  terms  of 
the  contract  have  not  specifically  provided  for ; 
and  just  principle  seems  to  point  another  way. 
That,  however,  is  not  the  question  now  before  me 
for  my  decision.  All  that  I  have  to  decide  upon 
is,  the  liability  of  the  captor  in  this  particular 
case ;  and  I  am  clearly  of  opinion  that  he  ought 
to  be  exonerated. 
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LA  BELLONE,  Duperre. 

rpH£S  was   the   case   of  one    of  the  French  nee.  4th,  isis. 

ships  of  war  which  was  lying  in  the  harbour  HenA-nKmey 
erf  Port  Louis  in  the  Isle  qf  France^  when  that  ^l^tu^'^bj  ^ 
island  was  blockaded  by  his  Majest/s  land  and  T^^ 
s^  forces^  under  the  command  of  Vice  Admiral  ^^  J*"" 
and  Lieutenant  General  the  Honourable  &e. 


BaJph  AbercromUe^  and  was  surrendered  and  de- 
livered up,  on  the  Sd  of  December  1810,  together 
with  the  town  and  fortress  of  Port  Louis^  and  the 
other  public  property  belonging  to  the  French 
government,  by  virtue  of  a  capitulation,  under 
which  the  French  officers  and  crew  were  permitted 
to  proceed  to  France. 

On  the  12th  oi  December  1811  the  ship  and 
cargo  were  condemned  to  his  Majesty^  as  taken 
by  his  Majesty's  sea  and  land  forces. 

On  the  6tJi  of  May  1817  an  attestation  and 
certificate  having  been  brought  in,  the  Judge 
pronounced  that  there  were  alive  and  on  board 
this  ship  at  the  commencement  of  the  action  3^ 
men,  but  reserved  the  question  whether  head^ 
money  was  due  to  the  captors. 

On  the  Slst  of  January  1818  the  King's  Proctor 
alleged  that  he  had  received  directions  from  the 
Lords  Commissioners  of  the  Treasury  to  consent 
to  the  claim  of  the  captors  for  head-money  being 

brought 
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La  Bxllonx.    brought  foF  decisioii  before  the  Right  Honourable 

Dec,  4th,  1818.   ^^  Ju^g^  ^f  this  CoUFt. 

An  appearance  was  also  given  for  Vice  Admiral 
Sir  Albemarle  Bertie  Baronet,  the  surviving  trustee 
appointed  by  his  Majesty  for  the  distribution,  to 
the  captors,  of  the  public  property  captured  at 
the  Isle  of  France^  and  the  commander-in-chief  of 
the  naval  forces  employed  in  the  capture  of  that 
island. 

For  the  captors  it  was  contended  that  head- 
money  was  due  under  45  Geo.  3.  c.  72*  s.  5.  \  that 
the  statute  gave  a  direct  title  to  head-money  to  the 
naval  captors,  and  that  it  could  not  be  diverted 
by  the  co-operation  of  the  land  forces ;  tliat  the 
navy  did  not  claim  any  exclusive  right  in  the  pre- 
sent instance,  but  were  willing  to  share  with  the 
army ;  that  the  principle  on  which  head-money  is 
given  is  to  encourage  attacks  upon  the  enemy's 
ships  of  war ;  that  the  danger  to  be  incurred  in 
such  attacks  is  frequently  as  great  in  conjoint 
expeditions  as  in  those  of  a  purely  naval  character ; 
that  it  had  been  the  practice  of  the  Commissioners 
of  the  Navy  to  pay  head-money  in  cases  of  ships  of 
war  taken  in  conjoint  expeditions  \  and  that  they 
had  actually  paid  it  on  certain  of  the  enemy's 
ships  taken  at  the  Isle  of  France. 

On  the  other  side  it  was  contended  that  the 
statute  did  not  apply  to  ships  taken  by  conjoint 
expeditions  of  the  army  and  navy ;  that  in  the 
cases  referred  to  the  payment  of  head-money  had 
been  made  inadvertently,  and  without  consider- 
ation of  the  distinction  between  conjoint  expedi- 
tions and  others;  that  the  general  practice  had 

been 
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been  otherwise  ;   and  that  the  point  had  been    ^  Billows. 
decided  upon    by  the  Lords  Commissioners   of  j^J^"^^"^^. 
Appeal  in  the  case  of  the  Hoogskarpel  (1785). 

JUDOMENT. 

Sir  W.  Scott — This  is  a  question  of  the  right 
of  head-money  claimed  by  the  captors  of  the  vessel 
in  question ;  and  I  consider  it  as  not  put  by  the 
one  side  or  the  other  on  any  particular  circum- 
stances distinguishing  the  present  from  similar 
casesy  but  upon  the  general  tide  of  the  army  and 
navy  to  head-money  on  ships  captured,  not  at 
aea  and  by  ships  alone,  but  in  harbours  and 
rivers,  and  other  such  places^  as  are  the  objects 
of  joint  attack,  in  conjunct  expeditions  conducted 
by  both  species  of  force,  acting  on  the  com- 
mon service  in  the  way  that  their  instructions, 
or  the  discretion  of  their  commanders,  may  con- 
cur in  deeming  most  efiective  for  the  common 
purpose. 

All  specialties,  therefore,  are  entirely  out  of  the 
case.  It  is  a  sufficient  statement  of  the  facts  neces- 
sary to  found  the  question,  that  these  lAiips,  for 
the  capture  of  which  head-money  is  claimed,  were 
taken  at  the  surrender  of  the  Isle  qf  France  to  a 
conjunct  force,  acting  under  the  command  of  Vice- 
Admiral  Bertie  and  Lieut  General  Abercrombie  ; 
and  that  the  claim  is  given  on  behalf  of  these 
officers,  and  of  the  persons  under  their  command. 
The  number  of  men  to  which  head-money  is 
proportioned  on  board  the  captured  ships  has  been 
ascertained  by  the  Court,  not  certainly  by  way  of 
helping  out  the  claim  in  apy  manner,  but  merely 

VOL.  !!•  A  A  for 
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La  Bxlloxz.  for  fhc  purposc  of  removing  the  difficulties  that 

Dee.  4th.  1818.  ™S^'  otheiwisc  bc  in  the  way  of  applying  Ae 

decision  to  the  facts,  if  the  decision  should  prove 
favourable  to  the  claim. 

The  question  is  referred  to  this  Court  for  deci- 
sion by  the  Board  of  Treasury,  and  expressly  for 
a  legal  decision  \  thereby  meaning  certainly  to 
intimate  that  nothing  that  could  be  so  deemed  had^ 
to  'their  knowledge,  taken  place,  and  therefore 
clearly  that  no  opinions  or  acts  of  their  own  were 
so  to  be  considered. 

The  statute  enacts,  that  in  cases  in  which  doubts 
shall  arise  whether  the  parties  claiming  head-money, 
are  entitled  thereto,  the  same  shall  be  summarily 
determined  in  the  course  now  taken ;  the  legisla- 
ture probably  thinking  that  the  history  of  this 
particular  subject  being  more  familiar  to  this  Court, 
a  question  of  this  kind  might  probably  receive  a 
readier  illustration  from  its  knowledge  of  the  his« 
tory  of  the  law,  than  might  possibly  be  within  the 
immediate  view  of  those  judicatures  which  are  the 
more  regular  and  constitutional  interpreters  of 
statutes. 

The  decision  which  is  required  is  a  legal 
decision  ;  and  if  a  decision  so  to  be  qualified  had 
been  given  before,  it  would  be  the  duty  of  this 
Court,  in  the  consideration  of  the  present  question, 
to  weigh  that  decision,  and  to  allow  it  all  the 
authority  which  is  justly  due  to  all  former  legal 
considerations  of  the  same  matter.  But  no  such 
decision  has  been  offered  to  the  view  of  the  Court. 
All  that  is  alleged  is  a  practice  that  has  obtained 
in  some  instances,  by  the  will  of  persons  who, 

whatever 
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whatever  be  the  respect  due  to  their  stations  and    ^  Btumn. 

characters,  are  in  law  incapable  of  giving  a  legal  jj^  ^^  jg^^ 

decision.    It  appears  that  on  applications  for  heaeU 

money  in  some  cases  of  conjunct  expeditions,  to 

the  Commissioners  of  the  Navy,  they  have  not 

submitted  immediately  to  the  claim,  as  they  would 

have  done,  in  pursuance  of  the  act  of  parliament, 

upon  a  clear  judgment  of  its  validity;  but  have 

invoked  the  judgment,  or  at  least  the  authority  of 

the  Treasury,  to  sanction  any  payment ;  and  the 

Treasury  has,  in  some  instances,  exercised  either 

its  judgment  or  its  authority  in  sanctioning  such 

payments.    The  number  of  instances  in  which  this 

has  been  done  is  not  exactly  ascertained.      The 

Commissioners  in  their  return  made  to  the  Treasury 

mention  but  two :  the  industry  of  the  claimants 

has  furnished  several  more ;  and  two  or  three  of 

them  are  in  the  cases  of  some  other  ships  taken 

upon  the  very  same  occasion  with  those  for  which 

the  present  claim  is  instituted.      I  should  have 

thought,  that  the   whole   number  for  which  the 

head-money  had  been  so  given  bore  a  very  small 

proportion  indeed  to  the  number  of  those  which 

had  occurred  in  the  numerous  expeditions  of  this 

kind  that  took  place  in  the   course  of  the  late 

protracted  wars,  and  for  which  no  such  claim  had 

been  made,  or  if  made  had   not  been  assented 

to.      The  contrary,  however,  is  asserted ;  and  I 

have  not  the  means  of  either  contradicting  or 

confirming  that  assertion.     Take  it  any  way,  it 

is  impossible  to  ascribe  to  such  a  limited  practice 

as  this,  the  reverence  due  to  a  course  of  legal 

decisions. 

A  A  2  The 
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Dec.  4th9  1818. 


L4B1LLOKX.  The  first  board  to  wliich  application  is  made^ 
plainly  hesitated  in  opinion.  It  referred  the  matter 
to  another  authority;  and  that  authority,  acting 
on  its  Jinancial  powers,  rather  than  on  any  thing 
that  can  be  deemed  jtulicidl,  and  in  a  just  confidence 
that  parliament  would  ratify  and  confirm  such 
exercises  of  discretion  in  such  cases,  directed  the 
payments  to  be  made  in  those  instances.  To  such 
exercises  of  discretion,  if*  they  were  much  more 
numerous  even  than  they  are,  no  judicial  character 
can  be  applied.  The  utmost  effect  that  could  be 
attributed  to  them,  in  a  legal  discussion,  would  be 
to  incline  the  judgment,  in  a  caseofej:treme  doubts 
in  favour  of  the  existing  practice,  countenanced 
as  it  was  by  opinions,  though  not  judicial,  yet 
respectable  in  themselves,  and  resting  upon  con- 
siderations of  apparent  equity.  But  to  admit  them 
to  that  operation,  it  must  appear  that  the  question 
is  one  oi  extreme  doubt,  and  that  the  Court  is  not 
shut  up  from  entertaining  any  such  remote  grounds 
of  interpretation  by  the  intelligible  language  of 
positive  law.  For  the  whole  of  this  subject  is  the 
creature  of  mere  positive  law.  Head-money  is  not 
property  acquired  in  any  manner  by  the  captors, 
or  to  be  demanded  on  the  ground  of  any  antecedent 
title.  It  is  a  mere  voluntary  grant  of  public  money : 
and  the  grantees  must  be  content  to  take  what  is 
actually  given  and  no  more.  The  Court  cannot 
amplify  the  grant  by  constructive  analogy,  and  by 
so  doing  take  upon  itself  the  double  impropriety  of 
imputing  blame  to  the  legislature  for  a  supposed 
omission,  and  arrogating  to  itself  the  further  dis- 
posal of  public  money.  By  every  rule  of  interpre- 
tation 
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tation  that  can  apply  to  such  a  matter,  the  Court    ^^  B«u^m«. 
18  bound  to  confine  its  exposition  within  the  very  i^c.  4tb,  isis 
letter  of  the  statute,  if  that  letter  speaks  an  intel- 
ligible language. 

Now  it  has  been  admitted  that  in  the  present 
instance  the  case  does  not  come  within  the  spe-- 
cific  terms  of  the  grant.  The  grant  ia  to  nttval 
persons  acting  in  a  capacity  merely  naval  in  the 
capture  of  ships,  and  effected  by  persons  acting 
on  board  the  ships  that  make  the  capture.  Soldiers 
are  not  recognised  as  grantees  in  any  other  man- 
ner than  when  they  are  clothed  with  a  naval 
character  by  serving  on  board  ships.  The  gri^nt 
in  the  whole  of  its  extent  relates  to  na:val  capture^ 
only.  Where  it  is  not  purely  naval,  the  statute 
has  thought  fit  to  be  silent ;  and  it  is  not  for  this 
Court  to  introduce  a  different  description  of  service 
into  a  grant  where  it  is  not. 

The  whole  history  of  this  matter  confirms  the 
limitation.  Till  late  times  the  distribution  of 
prize  property  was  wholly  within  the  authority  of 
the  Crown ;  and  till  very  lately,  in  regard  to  con- 
junct expeditions,  the  course  was  for  the  Crown 
to  give  instructions  for  the  distribution  of  all 
property  taken  on  conjunct  expeditions.  All  prize 
acts,  until  the  last,  have  been  purely  navaL  The 
parties  entitled  under  them  have  been  entitled  by 
naval  desanption  only.  They  recite  the  royal 
grant,  on  which  the  whole  right  is  originally 
founded,  as  confined  to  naval  captors.  The  sub- 
ject matter  is  within  the  maritime  jurisdiction 
alone.  The  army  is  not  recognised  in  any  one 
of  these  acts  until  the  very  last,  (that  of  the  55th 

A  A  3  of 
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LaBkllokk.    of  tiie  King,)  as  having  any  title  to  prize,  much 
JDec.  4tb,  1818.  ^®^^  *®  head*money.      Head-money  is   a  bounty 

which  was  first  introduced  into  what  is  called  the 
Cruiser's  Act,  (passed  in  the  6th  of  Queen  Afme^) 
and  then  rested  on  grounds  of  ruwal  policy  only. 
It  bad  reference  to  naval  capture,  and  goes  no 
further  in  its  terms  than  to  reward  services  of  that 
description. 

It  long  remained  a  subject  of  some  uneasiness 
between  the  two  services,  what  was  the  claim  of 
a  military  force  acting  with  the  navy  on  conjunct 
expeditions.  Certainly  no  such  claim  even  to 
prize  could  be  maintained  on  the  statutes,  (for, 
as  I  have  said,  they  pointed  only  to  naval  captors,) 
and  much  less  to  head-money,  which,  if  granted 
at  all,  could  be  applied  only  to  the  naval  service, 
in  the  very  terms  in  which  it  was  expressed.  At 
length  came  the  case  of  the  Hoogskarpel,  which 
was  one  of  several  Dutch  ships  taken  in  Saldanha 
Bay,  near  the  Cape  of  Good  Hope,  in  1781,  by  a 
conjoint  force  under  Commodore  Johnstone  and 
General  Meadows,  acting  according  to  instructions 
under  the  king's  sign  manual,  which  directed  that 
all  the  booty  taken  should  be  divided  between  the 
land  and  sea  Jbrces.  The  question  of  interest  in 
these  captures,  made  at  sea,  was  first  agitated  in 
this  Court,  where  the  Judge,  according  to  the 
expressions  used  in  his  sentence,  pronounced  for 
the  interest  of  the  army,  "  agreeably  to  the  spirit 
of  his  Majesty's  instructions.*'  On  appeal  to  the 
Lords,  the  case  was  argued  with  great  ability  for 
several  successive  days,  and  an  elaborate  judg- 
ment was  pronounced  on  the  SOth  of  June  1786^ 
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bj  Earl  Camden^  then  President  of  the  Coancil,  ^^  billoke. 
assisted^  as  I  best  recollect,  by  Lords  Kenyon  and 
Grantky.  They  laid  it  down^  that  conjunct  ex- 
pediiions  were  entirely  out  of  the  statute  with 
Inspect  to  both  the  services ;  and  that  the  whole 
property  captured  was  at  the  disposition  of  the 
Crown, whose  equity  and  liberality  in  justly  esti-' 
mating  the  merits  of  both  could  not  be  doubted. 
The  same  arguments  were  urged  then  as  have, 
with  great  propriety,  and  with  great  ability,  been 
urged  now —  such  as  that  the  co-operation  of  the 
army  could  not  divest  the  title  of  the  navy ;  that 
their  interests  were  still  preserved ;  for  that  they 
were  takers  in  a  sufficient  degree  to  answer  the 
descriptive  terms  employed  in  the  statute.  But 
these  arguments  were  urged  in  vain ;  the  property 
was  condemned  to  the  Crown,  and  no  head-money 
allowed. 

This  being  the  settlement  of  the  law,  at  that 
time,  by  the  highest  authority,  it  is  clear  that  no 
interest  can  now  be  communicated  to  either  ser- 
vice on  conjunct  expeditions,  except  such  as  arises 
from  new  matter  in  later  statutes.  So  far  as  that 
new  matter  goes,  so  far  an  interest  is  communi- 
cated, and  no  further.  Now  a  limited  interest, 
under  strict  regulations  therein  prescribed,  has 
been  conveyed  by  the  last  statute  (the  55th  of 
the  King)  to  both  services ;  but  it  is  an  interest 
in  prize  only  j  the  subject  of  bounty  or  head-money 
remains  exactly  as  it  did  upon  the  more  ancient 
statutes,  without  any  amplification  or  enlargement 
whatever.  If  the  law  did  not  then  convey  an 
interest  in  head-money  to  either  service,  it  cannot 

aa4  da 


352  CASES  DETERMINED  IN  THE 

La  beuatkm.  do  SO  iiow  J  it  canoot  now  apply  to  a  corgunct 
Dec,  4^  1818.  ^^^diHoUy  if  it  did  not  at  that  time. 

On  these  grounds  I  feel  myself  bound  to  a  strict 
interpretation  of  the  statute  \  the  statute  does  not 
apply  to  corytmct  expeditions,  and,  therefore,  I  am 
clearly  of  opinion,  that  the  parties  in  the  present 
case  are  not  entitled  to  head-money. 
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HERCULES,  Chitty. 

• 

n^HIS  was  the  case  of  a  vessel  sailing  under  the  jan.  2igt,iBi9. 

colours  of  the  iDilependent  government  of  juriidictioa  of 

Buenos  At/res^  with  Portuguese  and  Spanish  colours  o^^^^ 


also  on  board,  but  owned,  according  to  the  bill  of  ▼enwcMMiiof 
sale  found  on  board,  by  British  subjects.    It  ap-  iiiititiitioii;aiid 
peared  that  she  had  formed  part  of  an  armament^  JS^'of^ 
equipped  and  commissioned  by  the  government  of  ^^^^^ 
the  revolted  provinces  of  South  America^  for  the  ^^*  *^ 
purpose  of  intercepting  the  trade  of  the  subjects  mitted  or  the 
and  adherents  of  the  King  of  Spain  ;  that  she  had  ^^^"^  ""^ 
made  various  captures  in  the  Pacific  Ocean,  and 
had  plundered,  ransomed,  and  sold  ad  libitum,  and 
without   adjudication,  the  cargoes  of  numerous 
vessels  seized  by  her;  and  had  retired  from  her 
cruise  with  a  full  cargo  of  merchandize.      She 
afterwards  proceeded  to  Barbadoes,  with  her  cargo 
on  board;  and,  in  the  month  of  September  18X6, 
came  to  an  anchor  within  the  port  of  Bridge  Town 
in  that  island,  under  an  allegation  of  distress.    An 
application  was  made  to  the  governor  to  allow  the 
vessel  to  refit  at  Bridge  Town,  which  was  refused, 
but  the  ship's  papers  were  retuiiied,  after  an  exa- 
mination of  them  by  the  Attorney  General  for  the 
island ;  and  the  ship  immediately  got  under  weigh, 
for  the  purpose  of  taking  her  departure,  when 
Captain  Stirling  of  his  Majesty's  sloop  Brfizen^ 
which  was  then  lying  in  the  harbour  with  the 
mails  on  board,   and   under    sailing  orders  for 
AntiguUy  seized  her  for  a  breach  of  the  navigation 
laws ;  but  upon  a  reference  to  the  instructions  he 
had  received  from  his  admiral,  respecting  vessels 
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The  HKiictrtM.  of  this  description,  he  became  afraid  to  prosecute, 

jim,2uuiBi9  ^^^    accordingly    returned    the    ship's    papers. 

Thinking,  however,  that  he  had  acted  precipi- 
tately, in  releasing  a  vessel  of  .so  mysterious  a 
character,  and  fearing  that  he  might  be  censured 
by  his  admiral  for  so  doing,  he  told  WilUam  Brown, 
who  was  on  board,  and  asserted  himself  to  be  the 
owner,  that  "  it  might  not  be  amiss'*  for  him  to  ac- 
company him  to  Antigtta,  where  Admiral  Harvey 
then  was;  alleging,  by  way  of  inducement,  the 
probability  of  obtaining  from  him  the  indulgence 
which  had  been  denied  at  Barbadoes.  The  two 
ships  then  weighed  anchor,  and  proceeded  on  theic 
voyage;  the  Hercules  having  greatly  the  supe^ 
riority  in  sailing,  and  being  several  times  obliged  to 
shorten  sail  to  allow  the  Brazen  to  keep  up  with 
her.  On  the  28th  of  September  they  approached 
the  island  of  Martinique,  when  Captain  Stirling, 
suspecting  the  intention  of  those  on  board  the 
Hercules  to  part  company,  sent  an  armed  force  on 
board,  and  took  her  to  the  admiral,  who  was  then 
in  JEnglish  harbour.  Admiral  Harvey  approved 
of  the  detention  of  the  vessel ;  and  Captain  Stir- 
ling  having  consulted  the  law  officers  at  Antigua^ 
was  by  them  advised  to  institute  proceedings 
against  her  in  the  Instance  Court  of  Vice  Admi- 
ralty, for  a  breach  of  the  revenue  laws  by  an  illegal 
importation  into  Barbadoes. 

An  information  was  filed  on  the  part  of  the 
seizor,  and  a  protest  against  the  jurisdiction  of  the 
Court  on  the  part  of  Mr.  Brown.  This  protest  was 
overruled  by  the  judge,  and  he  was  assigned  to 
appear  absolutely. 

A  claim  was  then  given  by  Mr.  Brown  for  the 
ship  and  119 doubloons,  as  his  own  property:  for 

the 
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the  guns,  arms,  and  ammunition,  on  behalf  of  the  ^i^h«ecpl». 
independent  government  of  Buenos  Ayres :   for  .^TsIJ^Tsist 
the  cargo,  gold  dust  and  specie,  on  behalf  of  him- 
self, his  officers,  and  crew,  and  the  independent 
government ;  and  for  28  doubloons  and  26  pieces 

of  gold,   on  behalf  of  Walter  Daaoes  Chitty  the 
master. 

On  the  ISth  of  Ncwember  1816  the  cause  was 
heard,  when  the  Judge  of  the  Vice-Admiralty 
Court  at  Antiguu  pronounced  for  the  jurisdiction 
of  that  Court,  rejected  the  claim  for  the  ship, 
guns,  specie,  &c:,  and  pronounced  the  same  to  be 
forfeited  for  a  breach  of  some  or  one  of  the  laws 
relating  to  trade  and  navigation. 

From  this  sentence  an  appeal  was  prosecuted  to 
the  High  Court  of  Admiralty^  in  which  Court  the 
following  claims  were  given : 

A  claim  of  John  Garcia  of  London^  merchant, 
stating  himself  to  be  duly  authorized  by  his  most 
catholic  majesty  the  King  of  Spain  for  the  cargo 
and  specie,  on  behalf  of  the  King  of  Spain  and 
certain  of  his  subjects. 

A  claim  of  P.  C.  Timmermanj  on  behalf  of  Jose 
Antonio  Llorento  and  Joaquim  de  Llostra  and 
others,  of  Cadiz,  merchants,  and  subjects  of  the 
King  of  Spain,  for  such  parts  of  the  cai^  as  had 
formed  part  of  the  cargo  and  stores  of  the  Spanish 
ship  Consequencia. 

A  claim  of  William  Dcnves  Gutty,  the  master,  for 
the  ship,  cargo,  and  specie,  as  having  been  unduly 
seized  and  taken  from  his  possession,  no  offence 
having  been  committed  against  the  laws  relating 
to  trade  and  navigation. 

Inhibitions  were  decreed  upon  these  several 
claims  being  made,  and  also  upon  the  appeal  of 
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The  HracuLM.  WilUam  Brown  as  claimant  of  the  ship,  cargo^  and 

The  usual  proceedings  were  had,  and  the  cause 
came  on  for  hearing,  when  it  was  agreed  that  the 
question  of  jurisdiction  of  the  Court  below  with  refer- 
rence  to  the  interpretation  of  the  statute  49  G.  111. 
c.  107.,  should  be  disposed  of  in  the  first  instance. 

Judgment. 

Sir  W.  Scott.  —  The  question  in  this  case  is, 
whether  the  jurisdiction  was  legally  founded 
in  the  Court  below,  for  the  species  of  cause 
which  alone  was  instituted  there  —  a  cause  of 
breach  qf  revenue.  For  on  no  other  ground 
has  this  ship  been  proceeded  against  On  that 
ground  alone  condemnation  passed,  and  on  that 
ground  only  is  this  cause  devolved  by  appeal  into 
this  Court,  which  is  not  admitted  to  have  any 
original  jurisdiction  upon  it.  If  that  Court  had 
no  jurisdiction,  the  whole  that  passed  there  was 
coram  non  judice,  and  therefore  without  any  legal 
validity ;  all  the  evidence  would  be  taken  without 
authority,  every  act  done  in  pursuance  be  a 
nullity,  and  the  appeal  would  convey  to  this 
Court  no  other  authority  than  that  of  declaring 
that  nullity,  and  of  abjuring  aU  further  jurisdiction 
of  its  own  upon  the  subject.  If  no  orfg*in^z/ juris- 
diction there,  upon  the  merits  of  such  a  question, 
there  can  be  no  appellate  juiisdiction  here,  except 
for  the  mere  purpose  of  pronouncing  every  thing* 
done  in  the  prosecution  of  that  unfounded  sui. 
to  be  totally  null  and  void. 

The  jurisdiction  of  the  Vice  Admiralty  Courts 
in  revenue  causes  is  of  mere  statutory  institution  j 
*-^  given  to  them  by  positive  statutes ;  being  no  part 
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of  their  original  and  inherent  authority,  it  exists  The  Hncuus. 
only  so  far  as  it  is  so  given.    Nothing  can  be  ji^2itit,isi9. 
clearer  than  the  understanding  of  the  law  arising 
upon  the   statutes,  that  till  a  late  act  passed, 
^th  Geo.  III.  c.  107*,  a  prosecution  for  breach 
of  revenue  laws  could  only  be  maintained  in  that 
plantation  within  whose  jurisdiction  the  ofience  was 
committed.    It  was  so  determined  by  a  solemn 
judgment  in  the  Court  of  Delegates,  to  which  this 
Court  is  bound  to  adhere.    It  appeared  to  be  a 
power  very  capable  of  abuse  and  oppression,  to 
give  the  prosecutor  a  power  of  carrying  a  vessel  to 
a  distant  port,  where  neither  the  fact  took  place, 
nor  could  the  evidence  be  ordinarily  foiynid.     The 
necessity  of  protecting   the   revenue   has  been 
thought,  in  later  times,  to  justify  an  enlarged 
enactment  in  the  statute  referred  to,  that  he  might 
institute    proceedings    either   in    the  settlement 
where  the  breach  was  alleged  to  be  committed,  or 
where  the  seizure  was  actually  made ;  and  to  this 
alternative  the  power  of  prosecution  stands,  at  pre- 
sent, enlarged  and  limited.    The  question  may  be 
tried  in  the  one  or  in  the  other,  at  the  option  of  the 
prosecutor ;  but  it  cannot  be  tried  where  neither  the 
breach  is  alleged  to  be  committed,  nor  the  seizure 
actually  made.     In  this  case,  the  breach,  if  any, 
was  committed  at  BarbadoeSj  but  the  matter  was         ^ 
tried  at  Antigua^  where  it  could  be  tried  only  on 
the  ground  that  it  was  there  seized.     If  not,  cadit 
qucestio ;  and  therefore  the  whole  of  the  inquiry 
on  the  legal  question  of  jurisdiction  resolves  itself 
into  this  simple  question  of  fact :  Was  the  seizure 
actually  made  at  AntiguOf  or  within  its  jurisdiction 
of  neighbouring  waters  ? 
To  determine  upon  this  matter  of  fact,  I  must  enter 

briefly 
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The  Hsmcuui.  briefly  into  the  evidence ;  but  1  shall  enter  into  it  so 

jm.  silt,  1819.  ^  ^^y  ^  ^^y  ^^  r^uisite  to  illustrate  that  fact : 

for  any  other  purpose  it  is  at  present  inapplicable. 
Great  part  of  this  rtidis  indigestaque  moles  has  been 
read,  but  only  provisionally,  to  furnish  me  with  such 
a  view  of  the  whole  case^  as  might  enable  me  to 
direct  the  course  of  proceedings  in  a  matter  where 
there  were  many  parties,  and  the  proceedings 
numerous  and  complex.  But  the  jurisdiction  being 
itself  questionable,  I  shall  use  the  evidence  no  fur- 
ther  than  may  be  necessary  to  settle  that  great  and 
fundamental  preliminary. 

This  ship,  under  the  command  of  a  Capt  Bromty 
who  declares  himself  the  EngUsh  owner,  came  into 
the  harbour  of  Barbadoes^  when  Brown  entreated 
permission  to  repair  his  ship  and  to  furnish  him- 
self with  necessaries,  after  a  long  voyage  from 
Buenos  Ayres  to  the  Pacific  Ocean  and  back,  with  a 
cargo,  composed,  as  it  should  appear,  of  goods  taken 
as  prize  of  war  under  a  commission  of  war  on  board, 
granted  by  what  stiles  itself  the  independent 
government  of  Buenos  Ayres.  The  governor  of 
Barbadoes  thought  it  his  duty  to  refuse  the  per- 
mission requested,  but  returned  the  ship's  papers, 
after  an  examination  of  them  by  the  law  officers  of 
the  Crown;  no  charge  of  illegal  trading  in  that  island 
^  being  alleged,  or  even  thought  of,  so  as  to  justify 
a  seizure  and  prosecution  on  such  ground.  The 
ship  was  preparing  to  depart,  when  she  was  again 
seized  by  Captain  Stirling  of  his  Majesty's  ship 
Brazen^  lying  there,  and  her  papers  were  again 
examined.  It  is  perfectly  true,  that  to  those  who 
examined  them  (Captain  Stirling  and  others,)  this 
vessel  must  have  appeared  in  a  very  mysterious 
and  undefined  character,  with  a  commission  of  war 
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from  an  authority  not  acknowledged ;  exercising  Hm  Hncuziii. 
acts  of  war  under  it ;  seizins  the  property  of  " 
Spatrij  a  country  m  stnct  alhance  and  mendship 
with  Great  Britain  ;  and  there  are,  perhaps,  some 
traces,  not  wholly  obscure,  of  the  seizure  of  Briti^ 
property — all  the  property  so  acquired,  composing  a 
considerable  cargo,asserted  to  belong  in  part  to  the 
unacknowledged  authority  which  had  granted  the 
commision.  That  such  appearances,  which  might 
have  puzzled  the  acutest  lawyer  in  the  plaoe» 
should  very  much  embarrass  Captain  Stirling,  is  not 
extraordinary ;  especially  as  he  was  acting  under 
strict  orders  for  the  protection  of  British  property 
against  depredations  of  this  nature.  In  a  case 
which  the  circumstances  of  the  times  rendered  so 
perplexing  and  critical,  he  took  the  resolution, 
which  was  the  very  reverse  of  any  thing  like  rash- 
ness, to  go  along  with  this  ship  down  to  Antigua, 
a  neighbouring  island,  where  his  Admiral  (^Harvey) 
was  stationed,  in  order  to  inquire  from  him  what 
was  fit  to  be  done.  As  to  the  matter  of  any  illegal 
importation  committed  at  BarhadoeSj  it  appears 
not  much  to  have  presented  itself  to  his  imagina^ 
tion.  He  knew  that  she  had  been  examined  by 
the  law  officers  of  the  Crown,  and  that  her  con- 
duct, during  the  time  she  staid  there,  had  been 
the  subject  of  vigilant  observation.  But  these 
other  mysterious  circumstances  alone  threw  a 
cloud  around  her,  about  which  it  was  proper  to  . 
be  advised  by  that  authority. 

Now,  upon  this  state  of  things,  no  man,  I  thinks 
can  say  that  Captain  Stirling  acted  at  all  impro- 
perly  or  unadvisedly.  Here  was  a  case  in  all  its 
circumstances  extremely  embarrassing,  so  embar- 
rassing that  I  am  not  aware  of  any  inbtructioniSy 

relative 
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The  Hncvuf.  relative  to  these  things,  which  shew  that  Govero- 
<M.2i8t,i8i9.  ^e^t  itself  has  quite  escaped  frora  the  embarrass- 
ment into  which  the  wars  and  confusions  of  that 
quarter  have  thrown  it  Orders  have  been  issued 
to  observe  what  is  termed  a  neutrality,  between 
the  Crown  of  Spain  and  communities,  which,  till 
they  are  acknowledged  by  other  Governments, 
.  are,  upon  all  ordinary  principles  of  law,  in  peril 
of  being  considered  as  mere  insurgents  by  the 
tribunals  of  those  Governments  which  have  not 
acknowledged  them»  No  man  can  take  upon 
himself  to  say  that  it  belongs  to  those  tribunals  to 
determine  the  question  of  independence,  upon 
which  their  own  governments  find  it  necessary  to 
be  silent.  There  may  be,  and  is  a  time,  at  which 
insurrection  itself  is  legitimated  ;  but  it  is  not  for 
•  foreign  Courts  of  justice ^  but  for  foreign  Govern^ 
ments  to  determine  when  that  time  is  arrived ;  at 
least  so  far  as  their  own  tribunals  are  to  act  upon 
transactions  respecting  them.  The  tribunals  them- 
selves have  neither  competency  of  knowledge,  nor 
authority  for  such  a  purpose.  Here  are  instruc- 
tions  forbidding  the  officers  to  suffer  any  depreda- 
tions on  British  property  to  be  committed.  In 
the  present  case  depredations  may  have  been  com- 
mitted,  in  places  where  no  British  interference 
could  have  prevented  it  at  the  moment.  I  do  not 
observe  that  any  instructions  whatever  are  issued 
for  such  a  case  ;  but  if  officers  have  acted  for  the 
best  in  unprovided  cases  of  this  kind,  they  ought 
not  to  be  sufferers. 

Under  the  perplexity  which  this  state  of  things 
involved.  Captain  Stirling  had  to  determine  the 
mode  in  which  he  should  take  the  ship  with 
him   to  Antigua^  tliere   to  consult  his  Admiral 

respecting 
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respecting  her ;  and  the  way  which  he  tcxdc  yefw  ^.ftPf^W"^ 

by  what  his  Counsel  c»U  *  ru^e  ife  guerre rr  %9  ^hiufiv^iwi. 

return  the  papers,   and  invite  her  %o  go  iEJo9g 

with  him  by  the  prospect  of  obtaining  fit  4rifigffa 

the  supplies  that  had  been  refused  at  Barbadoes. 

Captain  Browi  apparently  accepts  the  invitation^ 

as  it  lay  in  his  w^y  to  St.  Barthohmew^s,  whither 

he  wks  intending  to  go.    They  therj^fore  set  Qffhf, 

company  together.  Captain  StirUng  k^^ping  the 

Hercules  constantly  in  yiew^  and  expectii;ig  ^er  to 

shorten  sail ;  on  the  very  pext  day  he  ftgaifi  jtopk 

bodily  possession,  took  out  her  pien  and  papers^ 

and  carried  her  into  Antigua^  and  waited  upon  th^ 

Admiral  to  receive  his  directgioqs.    The  advice  qf 

law  is  called  in,  and  the  result  is,  a  prpsecution  on 

a  charge  of  illegal  importation  into  Barbqdioef, 

that   had   not  been   thought  pf  by  tjl;i,e  crow];i 

officers  at  Banbadoes  itself,  where  all   the  facts 

passed^  and  had  been  suhject;ed  to  a  double  ex- 

aiQination.     This  could   pever  be  the  question 

about  which  Captain  Stirling  wanted  to  consult  his 

Admiral ;  because  J  venture  confidently  to  say, 

th^t  pn  such  a  question  as  that,  the  crown  lawyer 

at  Bar^adoes  was  a  much  better  adviser.     If,  in^* 

deed,  the  intention  was  to  resojrt  to  the  Admiral 

for  advice,  under  the  mysterious  circumstanci^s 

which  raised  delicate  political  questions^  it  ;was 

highly  probable  that  the  Admiral,  acting  uppn  his 

instructions  frpm    hi^   own  Gpyen^nent,    could 

Jiave  furnjisheid  the  safest  advice ;  ,hut  ,\ipgii  a  in^ 

dry  question  of  revenue  seizure,  the  opinion  of  jthe 

crown    lawyer    at    Barbadop  would  have  been 

.preferable  to  the  judgment  of  a  whc4e  fi|^et. 

At  Antigua^  it  i?  determi^ned  t9  4j^^?  .^P!i\^4y  ^ 
jbh«fie  .n^rflteripw  d^qiflji^t^       a^j^  tp  jujpsec^te 
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iiieHncOTM.  in  that  Island  for  illegal  importation  into  Barbae 
jbii.211^1819.  ^^^^*    Whether  there  was  any  foundation  at  all  for 

such  a  charge  tbbe  made  any  where,  it  is  not  proper 
for  me  at  all  to  inquire,  until  the  question  of  Juris- 
diction  is  settled.  The  juriiidiction  resorted  to  is 
that  of  Antigtuij  within  which  it  is  contended  that 
a  second  seizure  was  made :  and  if  that  be  true 
in  fact,  the  jurisdiction  is  clear ;  but  if  the  real 
fact  be  that  there  was  only  one  seizure,  and  that  at 
Barbadoes,  and  continued  without  interruption  to 
Antigua,  then  the  advice  to  commence  proceed- 
ings there  was  unfortunately  given ;  it  could  lead 
to  nothing  but  expense  and  disappointment.  The 
whole  matter  comes  to  this  short  question  —  Was 
there  any  real  release  after  the  seizure  at  JSor- 
badoes  ? — for  if  there  was  not,  then  there  was  only 
one  seizure,  and  that  a  seizure  which  could  by  no 
possibility  found  a  jurisdiction  ^t  Antigua. 

To  determine  this  question  it  is  proper  to  ob* 
serve,  that  if  after  the  return  of  the  papers  the 
ship  still  continued  in  the  forcible  possession  of 
Captain  Stirling^  and  was  so  determined  by  him  to 
continue  till  her  arrival  at  Antigua^  the  release  was 
merely  formal  and  apparent,  and  nothing  more.  It 
was  a  mere  ruse  de  guerre.  To  continue  the  forcible 
possession  of  the  ship,  it  is  not  at  all  necessary  to 
continue  the  possession  of  the  papers.  Nor  was  it 
at  all  necessary  that  Captain  Stirling  should  have 
men  actually  on  board ;  because  if  without  that  she 
remained  still  under  his  coercion,  and  was  not  at 
liberty  to  leave  him,  she  was  still  in  his  possession. 
Was  she  at  liberty,  under  this  apparent  release,  to 
go  where  Captain  Brown  thought  fit?  If  not  — 
liber  non  est,  qui  non  potest  ire  quo  vult.  What  is 
the  release,  in  such  a  state  of  things,  but  a  mere 

pretence 
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pretence  and  fiction,  and  nothing  more  ?    If  the  ^^  Hncuuw, 
ship  remained  under  the  coercion  of  his  guns,  she  j^  jj^  jgj^ 
was  as  much  in  his  possession  as  if  the  men  who 
were  otherwise  to  work  those  guns  had  been  put 
aboard  that  ship.     Many  captures  have  been  held 
effectual,  where  no  man  has  ever  been  put  on 
board,  but  the  ship  only  compelled  to  steer  in  the 
direction  prescribed  by  her  captor.    Nothing  can 
be  clearer,  from  the  whole  nature  and  every  cir- 
cumstance of  the  transaction,  than  that  she  was 
never  set  at  liberty.     Captain  Stirling  was  then 
determined  to  take  the  advice  of  his  Admiral,  and 
that  she  should  not  quit  him  till  that  advice  was 
obtained.     The  matter  was  clearly  so  understood 
by  him.     How  was  it  understood  by  Brown  ?     He 
shortened  sail,  in  obedience  to  the  directions  he 
received,  thereby  evincing  his  understanding  of  the 
condition  in  which  he  was  placed.     If  he  had  ever 
thought  otherwise  he  was  soon  undeceived ;  for 
the  next  day,  on  the  veiy  first  suspicion  of  her 
intending  to  part  company,  she  is  brought  to,  and 
Btript  of  her  men.   What  sort  of  a  release  has  been 
this  ?    What  can  demonstrate  more  fully  that  the 
compulsion  of  the  seizure  remained  throughout, 
exercised  in  a  difierent  form,  but  still  subsisting 
in  fact  without  any  intermission ;  not  a  prisoner  on 
parole,  but  a  prisoner  in  actual  custody  —  the  door 
of  escape  shut  upon  her.     What  is  to  be  inferred 
from  Captain  Stirling's  own  account  of  this  matter  ? 
It  is  observable,  that  in  the  affidavit  which  leads 
the  proceedings,  he  no  where  describes  when  the 
seizure  was  made,  but  only  states  that  he  made  a 
seizure.     The  second  affidavit   (that  of  the  3d  of 
October)  is  more  particular,  and ,  states  a  seizure 
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?*•  »»«"••  in  Carlisle  bay,  in  the  Island  of  Barbadoes.    The 
j^^j^jgjj^  account  contained    in  this    and   his  subsequent 

affidavit  fully  decides  the  nature  of  the  seizure; 
it  proves  that  his  hand  was  never  taken  off,  and 
tibat  the  formality  ol'  returning  the  papers  was  no 
real  release.  He  says  he  felt  it  his  tbity  to  bring 
the  ship  to  Antigua.  It  was  not,  tJierefore^  a  mere 
inclination  on  his  part,  but  he  was  acting  under  ft 
sense  of  duty.  He  says  that  he  did  not  feel  him- 
self at  liberty  to  institute  proceedings  without 
consulting  his  Admiral ;  and  that  he  therefore 
persuaded  Captain  Brown  to  accompany  him. 
What  sort  of  persuasion  this  was  may  be  easily 
imagined.  It  was  like  the  persuasion  of  a  peace 
officer  conducting  a  person  to  a  pdice  magistrate 
without  the  actual  enforcement  of  personal  vj^olenoe. 
However,  even  this  forbearance  did  not  la3t;long, 
for  on  the  day  after  leaving  Barbadoes  he  admits 
that  he  took  forcible  possession  of  the  ship^  and 
conducted  her  to  Antigua. 

Two  things  then  are  to  be  considered ;  where  the 
seizure  ought  to  have  been,  and  where  it  actually 
'was.  That  it  ought  to  have  been  at  Antigua,  in 
.order  to  found  the  jurisdiction  there,  is  admitted ; 
but  was  it  at  Antigua?  Now,  to  establish  this 
point,  the  seizor's  counsel  argue,  that  the  seizure  by 
Capt.  Stirling,  at  Barbadoes^  was  made  alio  intuitu, 
and  had  no  reference  at  all  to  a  breach  of  the 
revenue  laws ;  that  consequently  it  could  not  bfur 
another  person  from  making  a  revenue  seizure  at 
Antigua  ;  and  that  if  the  property  might  be  seized 
by  any  other  person,  it  might  by  Captain  Stirling 
himself,  who  states  that  he  did  make  a  formal 
^izure  at  Antigua.    JBqt  was  the  seizure  at  jBor- 

badoes 
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badoes  alio  intuitu  f  It  is  dilBScult  to  reconcile  iiwHwatofc 
such  a  supposition  with  Captain  Stirling's  own  XS^^J^^^^.. 
statements  in  his  different  affidavits*  In  fitct,  the 
seizure  seems  to  have  been  one  which  would  have 
served  for  every  purpoare — for  revenue  purposes  as 
wdl  as  others.  It  was  a  seizure  for  any  question 
which  he  might  think  fit  to  raise.  As  to  a  sub* 
sequent  seizure  by  another  person,  no  other  person 
ecfuld  have  seized,  to  any  legal  efiect,  while  the 
property  was  under  seizure  by  Captain  Stirling. 
To  be  sure,  if  Captain  Stirling  had  released,  an^ 
otlier  might  have  seized ;  but  then  the  second 
would  have  been  an  original  and  independent 
seizure.  But  what  sort  of  a  seizure  is  this^  whieh 
is  not  original  and  independent,  but  engrailed  on 
A  subsisting  seizure  ?  Captain  Stirling  could  not 
take  a  fresh  possession  of  that  which  was  already 
in  his  custody  for  every  purpose  to  which  he 
chose  to  apply  it.  Nobody  can  pretend  that  the 
seizure  would  not  have  served  him  for  revenue 
purposes  as  well  as  others.  Then  what  sort  of  an 
interpretation  of  the  statute  is  this  ?  Seize  a  ship 
at  Barbadoes,  and  you  may  carry  her  where  you 
please,  and  make  a  second  seizure  in  any  port, 
however  distant  This  reduces  the  act  of  Parlia- 
ment, founding  the  jurisdiction  on  the  place  of 
teizure,  to  a  dead  letter,  an  absolute  nullity.  A 
noian  has  only  to  say,  I  seized  at  first  (dio  intuitu  ; 
but  I  do  not  proceed  upon  that  act ;  I  here  seize 
for  a  breach  of  revenue  laws  committed  there  /  and 
I  will  proceed  here*  Surely  this  would  be  to  trip 
up  the  heels  of  the  act  of  Pariiament  1 

The  seizure  at  Barbadoes  then  was  not  alio 
intuitu :  and  after  all  that  I  have  said^  how  can  I 
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possibly  consider  that  that  seizure  was  released  by 
f lii^  1819.  *^®  mere  return  of  the  papers  ?    I  see  nothing 
wrong  in  Captain  StirUng^s  motives  or  his  conduct : 
his  motives  were  very  proper,  and  his  conduct  not 
objectionable ;  but  upon  the  res  gesta  I  appeal  to 
every  man's  feeling,  whether  the  original  seizure 
was  not  continued  throughout.    Whether  there 
was  any  ground  for  prosecution  upon  an  unlawful 
importation  into  Barbadoes,  I  do  not  presume  to 
inquire ;  for,  as  the  case  stands,  I  am  not  at  liberty 
to  pursue  that  examination ;  but  if  there  was  such 
ground,  the  advice  which  ought  to  have  been 
given  to  Captain  Stirling  at  Antigua  should  have 
bMn  to  take  the  Hercules  back  to  Barbadoes^ 
where  both  the  offence  was  committed  and  the 
seizure  really  made,  and  where  alone  that  fact 
could  be  tried.     If  I  am  right,  to  try  it  at  Antigua 
was  only  to  lay  in  for  unpardonable  expense  and 
finial  disappointment.  If  indeed  any  question,  arising 
out  of  the  mysterious  circumstances  before  noticed, 
had  been  to  be  tried,  Antigua  was  as  good  a  juris- 
diction as  Barbadoes  ;  but  when  all  these  questions 
were  thrown  overboard,  and  nothing  was  to  be 
discussed  but  the  revenue  question,  it  could  (ac- 
cording to  the  act  of  Parliament)  be  tried  only 
where  the  offence  was  committed,  or  the  seizure 
made.     Being  clearly  of  opinion  that  neither  of 
these  events  took  place  at  Antigua,  I  am  bound  to 
pronounce  that  the  proceedings  there  had  no  legal 
foundation   whatever,  and  consequently  are  null 
and  void. 

I  observe  that  when  this  objection  to  the  juris- 
diction is  offered,  certainly  (as  has  been  remarked) 
somewhat  incorrectly,  because  it  appears  to  assert 

that 


HIGH  COURT  OF  ADMIRALTX.  §^, 

diat  no  jurisdiction  can  exist  anywhere  bat  in  tije  'n^^^nma^ 
plantation  where  the  offence  is  committed,  whereas  j^  ^^  ^^^ 
by  the  late  statute  it  might  dso  be  where  the 
seizure  is  made ;  this  objection  is  met  by  an 
answer  which  seems  totally  unintelligible  and 
inapplicable.  The  answer  is,  that  the  person 
who  makes  the  objection  asserts  himself  to  be 
the  owner,  when  in  truth  it  appears^  by  a 
bill  of  sale  found  on  board,  that  he  had  trans-  *" 

f^red  the  property.  Supposing  this  to  be  the 
iact,  and  without  any  explanation,  how  could 
that  enable  any  Court  to  pronounce  for  its  own 
jurisdiction  upon  a  question  that  dep^ded  on       '  ^ 

grounds  which  have  no  connection  whatever  with 
the  personal  considerations  of  the  parties  ?  Sup- 
pose a  testamentary  cause  were  brought  in  this 
Court,  and  the  party  contesting  the  will  was  an 
improper  party,  would  that  give  this  Court  a 
jurisdiction  to  pronounce  for  the  validity  of  the 
will  ?  The  Court  is  bound  to  rgect  what  does 
not  belong  to  its  jurisdiction.  The  matter  of 
ownership,  however,  in  the  present  case,  is  fully  and 
satisfactorily  explained.  The  party  had  resolved  to 
sell  his  ship,  intending  himself  at  that  time  to  come 
to  Europe.  He  changed  his  intention  of  coming, 
and  though  it  would  have  been  more  regular  to 
have  cancelled  the  bill  of  sale,  the  transaction 
never  took  efiect.  The  document  remained  in 
Captain  Bromi^s  undisputed  possession,  as  did  the 
ship  herself ;  and  the  party  principal,  to  whom  the 
apparent  bill  of  sale  conveyed  her,  never  contested 
the  interest  of  the  claimant,  though  present  at  all 
these  proceedings.     It    betrays  an   appetite  for 
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Upbh'  t1i6  whole  I  ^tt  clearly  of  opinion  that 
the  jur^dictton  M  Antigtut  is  unfbonded.  if  sa, 
the  jiirlsdidtibn  of  l^is  Court  i9»also  at  an  end  in 
tht^  app^Ilite  cause.  What  other  grootids  of  ptty- 
c^dibg  ftia^  ^xist  againfirt  Htm  ship  I  legiUiy  kfiow 
tiotfaing^  for  all  this  e^id6nce  is  taken  without  ari^ 
sfUthorityi  and  i^  therefbre  entitled  td  no  le^ 
&tJt'ention.  t  therefore  dismiss  the  caute,  and 
HeCfde  restitutio^  of  the  property  to  the  claimant 

4pr«eth9i8i9.      linthediately  after  this  sentence  had  beeii  pro- 

nduncedt  an  application  was  made,  on  behalf  of 
WUUam  Brorm,  to  receive  the  proceeds  out  of  the 
registry  of  the  Court,  to  which  they  had  been 
transmitted  during  the  dependence  df  the  suit; 
when  it  Appeared  that  a  caveat  had  beea 
entered  against  their  being  paid  out  without  « 
notice.  On  the  l6th  oi  February  the  Judge  was 
moved  to  decree  the  proceeds  of  the  ship  aUd  cargo 
to  be  paid  out  of  the  registry  to  Wiltiam  Browoy 
or  his  lawful  attorney.  An  appearance  was  then 
given  for  Jose  de  Nicholas  and  Edward  Dobnan^ 
the  lawful  attornies  of  Garcia^  who  had  been 
authorised  to  claim  for  the  King  of  Spain.  Attes- 
tations made  by  them  were  brought  in,  and  ii 
motion  on  their  behalf  made  for  a  warrant  of  arrest 
of  the  proceeds  of  the  cargo,  in  a  cause  ofpiraqf^ 
cwil  and  mariHme.  A  similar  motion  was  afterwards 
made  on  behalf  of  P.  C.  Timmerman,  for  a  warrant 
to  arrest  the  sum  of  30,000/.,  part  of  the  sum  in 
the  registry,  alleged  to  be  the  proceeds  arising 

from 
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from  the  sde  of  part  of  the  ettrgo  ef  the  SpMiSh  na^^tiMiiL 
ahip  Conseqtiencia,  unlat^tiHy  und  piratically  seized  ,J[J]jjZ^^ 
on  the  high  seas  by  Walter  Dawes  OUfi^  atad 
William  Browrit  respectively  British  stA^iks,  and 
others  and  by  them  conveyed  on  board  the  Her- 
eiiks,  in  a  cause  of  s{>oliation,  civil  and  maritime. 

JUOGMEKT. 

Sir  W.  Scott.  — The  proceeding  commences  with  rt^  court  of 
to  application  on  the  part  of  the  Spanish  ambassador  t^^^t^ 
claiming,  on  behalf  of  iS^^niiA  subjects,  certain  mo-  ^^^^*  ^ 
hies  remaining  in  the  possession  of  this  Court,  alleged  ftitntion  of 
to  be  the  proceeds  of  g6ods  pijratically  taken  from  ukm^^^^  ^ 
them  on  the  high  seas,  And  of  which  he  prayi  *^"^ 
restitution.  Since  that  claim  Was  made,  another  has 
been   given  by  the  subjects  themselves,  ptaying 
likewise  to  the  same  efiect,  upon  the  samfe  grounds: 
This  intervention  makes  it  leitsr  necessary  to  con- 
sider the  objections   taken  to  the  original  ap- 
plication ;   for  it  is  sufficient  to  substantiate  the 
proceeding,  (if  otherwise  good,)  even  supposing  no 
different  authority  had  been  shewn  tohave  proceeded 
from  the  Crown  or  its  ambassador,  or  that  there 
existed  other  ibrmal  objections  to  its  validity.    It 
is  cektainly  no  objection,  in  the  present  stage,  that 
these  monies  are  not  shewn  to  be  the  proceeds  of 
Spanish  goodd  so  taken.    That  is  what  the  parties 
pray  leave  to  shew,  and  undertake  to  shew,  pro- 
vided the  Court  has  jurisdiction  to  entertain  the 
inquiry.      The  present  question  is  only  whether 
the  Court  has  such  a  jurisdiction,  upon  such  an 
application  so  urged  on  the  part  of  these  parties, 
the    sovereign  and  subjects  of  a  friendly  state 
invoking  the  justice  of  this  country  relative  to 

property. 
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TbtHncirm  property^  alleged  to  be  theirs,  remainiDg  in  the 

jprue^  1819.  pow®^  o^  tWs  G>urt,  which,  if  it  possesses  such 

jurisdiction,  possesses  in  it  the  means  of  rendering 
them  justice  upon  the  proof  of  their  allegations. 
Its  present  possession  of  this  money  cannot  be 
deemed  otherwise  than  legal ;  it  came  here  in  the 
regular  course  of  legal  transmission,  directed  by 
the  Court  itself,  in  an  appeal  depending  in  a  re- 
venue cause  from  the  Vice  Admiralty  Court  of 
Antigua,  in  the  merits  of  which  appeal  the  present 
could  not  be  considered  as  interested  parties.  This 
Court  reversed  the  condemnation  and  judgment 
of  that  Court,  and  decreed  restitution  to  the 
parties  out  of  whose  possession  the  money  was 
taken.  Before  the  execution  of  that  decree,  the 
present  parties  intervene,  alleging  that  the  persons 
out  of  whose  possession  it  was  so  taken  had  acquir* 
ed  that  possession  unlawfully  and  piratically,  and 
therefore  were  not  entitled  to  restitution ;  that 
the  property  belonged  to  them,  these  interveners, 
and  ought  to  be  restored  to  them.  The  proceed- 
ings now  assume  a  new  shape  and  character,  that 
which  the  records  of  this  Court  designate  by  the 
title  of  a  causa  spolii  civilis  et  maritma  ;  and  the 
question  is,  whether  the  Court  has  authority  to 
entertain  such  a  cause.  The  question  must  be 
understood  to  refer  to  piracy  in  its  simple  and 
ordinary  sense ;  for  the  specific  facts  which  con- 
stitute the  ground  of  the  prosecution  remain  yet 
to  be  shewn  and  proved.  The  present  inquiry  re- 
lates to  piracy  as  understood  in  the  general  law  of 
nations,  and  as  consisting,  so  far  as  the  present 
application  is  concerned,  in  an  unwarrantable 
violation  of  property  committed  upon  the  high  seas. 

Now 
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Now  that  this  Court  had  originally  cognizance  "t*"  Htmcotw. 
of  all  such  wrongs,  in  short,  of  all  transactions  civil  Z^^^^^"]^ 
and  criminal  upon  the  high  seas,  in  which  its 
own  subjects  were  concerned,  (and  the  present 
parties  complained  of  are  so  described,)  is  no 
subject  of  controversy ;  for  all  history  of  English 
law  supports  it.  In  the  reign  of  King  Henry  VIII.  «»  h.  s.  c  15. 
its  criminal  jiuisdiction  was  in  great  part  removed 
by  statute  to  a  mixt  commission,  where  it  still 
continues  to  reside.  But  that  was  the  only  part 
so  removed.  All  the  civil  authority  remained  as 
before,  for  neither  that  statute  nor  any  other 
affected  it.  All  practice  of  its  civil  authority 
since  that  enactment  proves  the  existence  of  the 
same  practice  before;  for  nothing  occurred  to 
give  it  new  powers.  All  theory  regarding  the 
constitution  of  the  Court  establishes  the  con- 
clusion that  it  must  have  been  so.  And  if,  from 
the  loss  or  imperfection  of  records  in  times  an« 
tenor  to  so  remote  a  period,  more  ancient  proofs 
cannot  now  be  conveniently  produced,  all  in- 
stances drawn  from  the  times  which  have  fol- 
lowed afford  the  strongest  confirmation  of  the 
same  conclusion,  that  so  it  was,  and  so  it  must 
have  been,  before  the  enactment  of  that  statute. 
The  cases  produced  by  the  industry  of  counsel 
are  certainly  posterior  to  the  statute ;  but  doubt- 
less the  stronger  on  that  account — proving  not  only 
that  such  a  jurisdiction  must  have  existed  before 
it,  but  likewise  that  it  was  unaffected  either  by  that 
statute  itself,  or  by  any  succeeding  statute  then 
existing ;  and  what  seals  their  authority  the  more 
strongly  is,  that  upon  references  to  the  Courts  of 
common  law  for  prohibition,  the  jurisdiction  has 

been 
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Tiie  HncoiMb  been  uniformly  siif^orted ;  and  the  onlj  qaestion 
jkAMctL  taia.  ^^  which  doubts  have  been  entertained,  (and  which 

in  one  case  only  was  ollierwise  determined,)  \ta% 
whether  goods^  so  illegally  taken,  could  be  re- 
covered in  a  causa  spoUi  civiUs  et  maHritimat  as  Well 
against  the  person  who  purchased  them  from  the 
spoliator,  a^  against  the  spoliator  himself.  The 
warrants  of  arrest,  of  which  I  hold  seven  in  my  hand, 
appear  to  have  gone  out  in  terms  of  great  latitude 
indeed  *—  <*  to  arrest  the  goods  in  whatever  hands 
they  may  be  found,  per  mare  vel  terram^  or  to 
&ei±e  them,  aut  pravenientia  a  venditione  earumf 
in  the  hands  of  A.  B.  of  London,  or  wherever  die 
they  may  be  found/'  This  appears  to  have  been 
the  question  in  the  anonymous  case  reported  by 
Grakc^  £Ki.  Qroke,  and  in  most  succeeding  cases :  and  upon  this 
"^  ground  that  piracy  does    not  convert  prtperty^ 

it  appears  to  have  been  generally  held,  in  the 

Courts  of  common  law,  that  the  extent  of  .thecse 

warrants  was  perfectly  legal.    It  was  otherwise  held 

in  the  case  of  the  Spanish  Ambassador  v.  Joltiffh 

and  Thicker  and  Sir  R.  Bingley^  where  JoU^  ami 

Tucker,  the  spoliators,  were  held  bound  to  answer, 

but  Sir  R.Bingley,  the  purchaser,  was  dischaiged  by 

Hob.  Rep.  78.    Lord  Hobovt ;  but  in  the  later  case  of  Eggiefield; 

1  ventrig,  173.   tcported  both  in  Keble  and  Ventris,  Sir  M.  Hak 

s  K«ue,  828.    held  clearly,  that  if  goods  are  {Bktn  piratice,  and  sold 

afterwards  at  land,  the  Admiralty  hath  cognizance 
thereof,  for  that  which  is  incident  to  the  original 
matter  shall  not  take  away  the  jurisdiction,  tiiough 
there  were  another  resolution  in  Bingley's  caSe  ; 
and  said,  that  one  hundred  such  suits  had  been 
J^bok.  Rep.    determined  in  the  Admiralty,  &c. 

As  to  the  oi^'ginal  spoliator  himself,  no  doubt 

appears 
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appears  ever  to  have  been  stirred  qn  th^  point  qf  1?»^»««» 
lU9  liability  tp  answer.    The  very  doubt  refipeotiog  ^^lai^. 
the  liability  of  the  puroibi^er  implie3  mild  j^dmits  it. 
The  objections  stated  in  arguo^ent  c^e  princU 
piilly  three :  firsts  that  there  ^oiidd  h^  a  prec^     # 
ing  Gonvioj^on  of  piracy.    That  this  has  not  bieeii 
generally  required  is  sufficiently  clear.     It  ip  tmp 
that    where    the    Ix^rd    Aduural  .proceeds  pro 
interess^  ^uo,upon  hi3  royaLgrant  of  £a^  piratarum,' 
u  fi.  their  p;wn  pioper  goods,  oot  goods  «f  otheDi 
onlawfuUy  ta)cen   oii  the   seas,   he  mmt  sb^w 
that   the  .party  has    b$en  attainted  <)f  pirsK^y, 
Frinston  and  othfirs  y.  the  >4,dmiraUy ;  but  wbere  s  Buiitr.  147. 
a  person,  so  despoiled  of  his  own  j^oods,  pro- 
ce^eds  mereily  for  iie^titution,  no  such  pjrelimindry 
\s  required.    Some  of  the*  proceedings  hex^  f^reby 
articles,  which  of  thjemaelves  are  of  a  .criminal 
nature,  and  thej^efore  eouLd  not  have  be^d  pi:e- 
ceded  by  a  conyictiqn.    Otibers,  us  in  the  case  of 
^ggi?field  and  others,  merely  civil,  by  libeli  or 
without  reference  to  wy  antecedent  conviction, 
nor    has  any  sucb   antecedent  conviction  been 
traced.      In    the    case   reported    in    Buktrode^  BoiitnM^  ssr. 
{Felaye*%   case))   likewise  in   the  4th  Institute,  4thiBit.i5s. 
where  the  Spanish  Ambassador  proceeded  for  the 
restitution  ofSp^ish  goods  taken  on  the  high  seas 
from  Spanish  subjeots,  (and  the  ambassador  of  that 
country  appears  to  have  rbeen  a  frequent  party  in 
snitsof  this  naturei)  and  wiiere  the  adverse  party, 
Pelcnyis,  ,was  It  i.tWf  getting  up  a  commission  from 
Morocco  J  the  Court  sfiid  that  he  could  not  be  pro- 
ceeded against  criminally,  for  it  was  not  a  robbery, 
(I  presume  on  account  of  this  commission, )bnt.tlqtt 
fchey  might  deal  civilly  ;withUm  for  them  in  the 

Admiralty, 
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itieHiEcuiw.  Admiralty,  and  that  he  ought  to  answer  for 
jMie^isi9.  *h^™  there  civilly.  And  per  Cttriflpm  — he  may 
s  Buiitrode,  ^^Mttw  tfic  stdt  M  to  the  potnt  of  restitution.  And 
p.  87 ;  Rex  ▼.    it  appears,  as  far  as  I  can  collect  it,  the  settled 

Manh;  Tide        ,*'',  .,  ..i  .i 

likewiie,  4  Bit.  law,  that  without  a  conviction  the  party  might 
^^^'  proceed  for  what  is  termed  tfie  point  qf  resti' 

tution. 

A  second  objection  is,  that  no  cases,  later  than 
the  time  of  Charles  II.,  are  to  be  found.  In  truth, 
it  is  hardly  to  be  expected  that  they  should  have 
occurred  in  the  common  law  reports,  after  the  law 
had  been  so  defined  and  settled  in  the  several 
cases  of  prohibition  attempted  and  decreed ;  for 
it  could  only  be  in  cases  of  prohibition  that  they 
could  have  appeared  in  these  books.  In  our  own 
jurisdiction  printed  reports  are  only  of  yesterday, 
and  little  of  any  standing  is  to  be  found,  but  in 
the  records  at  the  Tower  —  many  of  them  very 
obscure  or  imperfect,  or  in  occasional  references  to 
tradition  or  personal  memory,  or  written  notes 
collected  by  former  industry.  It  is  to  be  observed, 
likewise,  that  piracy  has  long  ceased  to  be  prac- 
tised in  any  considerable  extent.  There  is  said 
to  be  a  fashion  in  crimes ;  and  piracy,  at  least  in  its 
simple  and  original  form,  is  no  longer  in  vogue. 
Time  was  when  the  spirit  of  buccaneering  ap- 
proached in  some  degree  to  the  spirit  of  chivalry 
in  point  of  adventure ;  and  the  practice  of  it,  par- 
ticularly with  respect  to  the  commerce  and  navi- 
gation and  coasts  of  the  Spanish  American  colo- 
nies, was  thought  to  reflect  no  dishonour  upon 
distinguished  Englishmen  who  engaged  in  it.  The 
SeiOigflr.  grave  Judge  observes,  in  a  strain  rather  of  doubtful 
compliment,  mdU  melius  piraticam  exercent  guam 

Angli. 
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AngU.  But  whether  the  numerous  fleets,  which  ThaHKBcui«. 
in  later  times  have  been  maintained  by  the  Euro^  4pr«6um8i9. 
pean  states,  or  the  prevalence  of  juster  notions^ 
and  gentler  manners,  and  commercial  habits,  have 
cleared  the  ocean  of  this  nuisance,  the  fact  is 
certain,  that  the  records  of  our  own  criminal 
courts  shew  that  piracy  is  become  a  crime  of  rare 
occurrence,  hardly  visible  for  above  a  century 
past,  but  in  the  solitary  instances  of  a  few  obscure 
individuals.  Pirates,  in  the  ancient  meaning  of 
the  term,  are  literally  rati  nantes  on  the  high  seas. 
Under  these  circumstances,  both  of  the  settlement 
of  the  law  and  the  rarity  of  the  fact,  it  is  no 
marvel  that  cases  of  piracy,  turning  at  all  upon  this 
question  of  jurisdiction,  should  hardly  present 
themselves  at  all  in  the  later  books.  If  the  cases 
had  occurred  in  fact,  one  sees  no  reason  for  sup- 
posing that  they  should  not  have  received  the 
same  consideration  to  which  their  predecessors 
had  been  subjected. 

A  third  objection  is,  that  the  act  of  piracy,  being 
a  crime,  could  not  be  considered  by  the  common 
law  as  the  proper  subject  of  a  civil  suit  for  restitu- 
tion. And  it  is  certainly  a  known  principle  of  the 
common  law,  that  a  civil  suit  cannot  be  founded 
on  a  felony,  for  that  would  approach  to  what  is 
termed  a  compounding  of  a  felony.  The  civil 
demand  merges  in  the  felony.  The  common  law 
rather,  perhaps,  considers  that  demand  as  in  the 
nature  of  a  debt  arising  upon  something  like  a 
contract,  and  ex  mal^ficio  non  oritur  contractus. 
Whether  this  principle  was  imported  (though  with 
^  a  more  technical  meaning)  in  the  civil  law,  (where 
I  am  not  certain  it  is  to  be  found  in  terms,)  or 

whether 
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The  HocDLw.  whether  this  itnode  of  considering  the  demand  as 

jEiiiircth,  lon^  merged,  is  not  a  principle  coeval  and  congenial 

with  the  fundamental  principles  of  tbe  common 
law  itself,  is  more  than  X  can  presume  to  aay.   But 
I  take  the  rule  to  be  confined  to  such  mofefida  as 
the  law  technically  considered  as  felonies,  pr  as 
felonies  and  something  more  than  felonies,  as  high 
treason.    To  misdemeanors,  or  other  qfiences  dif- 
ferently qualified,  the  policy  of  the  law  has  not 
Implied  it.  Now  piracy  is  certainly  not  considered 
as  a  felony  at  the  common  law.    It  is  expressly 
Vumm.   Fi«M  SO   laid   dowu   by   Lord    Hak  ^-^  pardon  qf  aU 
Pirt  L  888^  J^lomes  reacheth  not  piraqf.    The  principle^  there- 
Burt  11. 18 and  f^^^  does.not  reach  it,  at  least  in  its  ordinary 

extent;  and  looking  to  what  has  taken  place  in 
the  cases  of  prohibition  alluded  to,  I  am  led  rather 
to  infer  that  it  could  not  be*  extended  to  a  crime 
belonging  to,  and  defined  by,  another  system  of 
jurisprudence,  and  where  reasons  of  legal  policy 
and  convenience  rather  appear  to  oppose  its  intro- 
duction ;  for  though  the  law  may  very  justly  and 
commodiously  apply  its  own  peculiar  principles  to 
its  subjects  in  their  ordinary  transactions,  governed 
immediately  by  its  own  rulers,  and  may,  therefore, 
compel  such  individuals  to  give  up,  pro  pubticd 
vindictd,  and  for  the  protection  of  the  community, 
their  own  private  claim  of  indemnification  for  any 
wrong  they  may  have  suffered,  it  by  no  means 
follows,  that' where  the  wrong  done  is  contra  jus 
gentium,  and  the  foreign  sufferer,  standing  upon 
that  law,  requires  a  reparation,  the  common  law  of 
this  country  wquld  impose  upon  him  the  burthen 
of  sacrificing  his  private  rights,  so  founded,  to  . 
the  duty  of  pi;otecting  the  interests  of  the  country    ^ 

of 
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of  the  offender^  by  confining  the  whole  of  his  ^^^Httwrn. 
remedy  to  the  useless  privilege  of  a  criminal  pro-  j^eQi,iBi9. 
secution.  As  far  as  I  am  enabled  to  infer  from 
the  cases  of  attempted  prohibitions,  the  common 
law  has  made  no  such  demand^  but  has  admitted 
the  prosecution  of  a  civil  suit  for  the  point  qf 
restitution,  either  exclusively  of  a  criminal  prose- 
cation,  or  in  conjunction  with  it  Upon  the  whole 
view  of  the  subject,  both  in  its  theory  and  prac- 
tice,  I  cannot  think  myself  justified,  however 
weighty  reasons,  both  public  and  private,  might  in 
this  particular  case  induce  me  to  wish  it  otherwise, 
in  renouncing  the  jurisdiction  contended  for.  I 
would  only  observe,  that  as  no  small  portion  of 
the  authority  on  which  it  stands  is  borrowed  from 
the  books  of  the  common  law,  it  might  not,  per* 
haps,  be  unfit  to  resort  to  the  opinion  of  those 
Courts  which  administer  that  law.  The  learned 
persons  who  preside  in  them  are  better  able  to 
explain  correctly,  and  apply  satis&ctorily,  their 
own  principles  and  judgments,  than  I  can  be  sup- 
posed  to  do.  But  judging  for  myself,  upon  the 
evidence  adduced,  I  think  I  am  bound  not  to  abdi- 
cate a  jurisdiction,  which,  whatever  be  the  circum- 
stances of  the  present  case,  may  be  very  usefully 
and  beneficially  employed  in  these  cases,  and  which 
appears  to  me  to  stand  upon  fair  foundations  of 
reason  and  usage,  and  I  therefore  decree  both  the 
warrants  to  issue. 


Some  further  proceedings  were  had  in  this  cas^ 
but  owing  to  a  compromise  which  took  place  be- 
tween the  several  parties,  it  did  not  again  come  on 
^    for  discussion. 

VOL.  II.  c  c 
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MARY,  Cbofts. 

j^ks4»  1819.  nr^HIS  was  a  proceediog  by  monitian,  calling  <m 
^j^^SHr^riwe  Messrs.  Birch^  Rohde,  and  Ckevekyt  merchants 

pjj^jSLH^  in  London^  to  pay  over  to  the  captors  of  the  above 
them  to  tiie  vessel  the  sum  c^  %659Lf  the  amount  of  the  pro- 
ceeds, alleged  to  have  been  received  by  them  from 
Mr.  JMoUojf^  the  registrar  of  the  Vice  Admiralty 
Court  of  AnAgua^  residing  in  London^  which  was 
opposed  on  the  ground  that  they  had  not  actually 
received  die  whde,  but  only  a  part  to  the  amount 
of  5&SU.  Mr.  MoUoy  having,  on  payment  of  the 
proceeds,  detained  the  sum  of  2,097^,  being  the 
amount  of  two  bills  of  exchange  drawn  hy  Messrs. 
Blade  and  Hay  of  Antigua^  who  were  the  agents 
to  the  captors,  and  of  whom  Messrs.  Birch  and  Co. 
were  the  correspondents  in  London.  The  question 
for  the  consideration  of  the  Court  was,  whether 
Messra.  Birck  and  Co.  were  authorised  in  suffering 
such  detention ;  and  having  done  so,  whether 
tliey  were  not  habie  to  the  captors  for  the  payment 
of  it. 

JtJ]>GM£NT. 

Sir  W.  Scott. — Prize  property  is  of  a  very  sacred 
nature,  and  whoever  takes  it  into  their  possession 
is  responsible  to  the  captors  for  it.  The  vessel  in 
question  was  captured  in  the  month  of  March 
1808>  by  his  Majesty's  ship  Hazard;  taken  to  one 
of  the  West  India  islands,  and  proceedings  insti- 
tuted 
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tuted  against  her  in  the  Vice  Admiralty  Court  of  «»^^*r- 
Antiguay  where  she  was  condemned  on  the  25th  of  j^^i^i^. 
the  same  month.  An  appeal  was  entered  against 
such  condemnation,  which  was  afterwards  aban- 
doned. The  proceeds  were  paid  into  the  Vice 
Admiralty  Court,  and  on  the  abandonment  of  the 
appeal,  remitted  to  Mr.  MoUatf^  the  principal 
registrar  of  that  Court,  then  re^dent  in  London. 
Pending  the  appeal  two  biH8>  one  for  1,000£  and 
the  other  for  Ifi^t^  drawn  by  Messrs.  BUicft  and 
Hay  J  were  presented  fbr  acceptance  to  Messrs. 
Birch  and  Co. ;  acceptance  was  refused,  and 
Messrs.  Black  and  Hay  apprised  of  it  These  bilRs 
had  no  connection  whatever  with  the  prize  trans- 
action, in  the  spring  of  1809;  Messrs.  J^rch  and 
Co.  received  a  letter  from  their  correspondents  at 
Antigua^  enclosing  a  power  of  attorney,  autLok 
rising  them  to  receive  the  proceeds  of  the  ship 
Mary  from  Mr.  Molloy ;  on  application  to 
Mr.  Molloy,  it  turned  out  that  he  was  in  posses- 
sion of  these  bills,  which  had  been  protested,  and 
he  declined  pa3ring  over  the  proceeds,  unless  he 
was  permitted  to  deduct  the  amoimt  of  the  two 
bills ;  this  was  ultimately  agreed  to,  and  Messrs* 
Birch  and  Co.  received  from  him  the  sum  of  56^ 
Thus  stands  the  case,  and  there  is  no  doubt  but 
Messrs.  Birch  and  Co.  have  fixed  themselves  with  the 
responsibility.  On  their  application  to  Mr.  Molloy, 
they  have  acted  with  a  very  undue  want  of  cau-* 
tion.  Mr.  Molloy  had  no  authority  to  make  a 
demand  on  this  property,  for  debts  arising  out  of 
quite  a  different  transaction :  it  was  not  the  pro^ 
perty  of  Messrs.  Black  and  Hen/,  but  of  the  cap«« 
tors.    Would  this  Court  have  suffered  its  registrar 

cc  2  to 
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ibeBOBT.  to  have  done  so?  Most  certainly  not;  and  the 
Ju^2LiBi9.  P^^^  which  Messrs.  Birch  and  Co.  should  have 
adopted^  would  have  been  to  apply  to  a  court  of 
appeal  to  decree  him  to  pay  it,  which  would  have 
been  immediately  done ;  it  would  never  have  suf- 
fered a  registrar  to  mix  up  a  private  transaction 
with  a  prize  case.  This  not  being  done,  who  were 
to  be  tiie  sufferers  ?  It  was  through  the  improvi- 
dent act  of  these  gentlemen  that  the  loss  had 
occurred^  and  they  must  therefore  bear  that  loss ; 
they  had  granted  an  indulgence  which  they  had 
no  right  to  do,  and  which  they  bad  no  authority  to 
do^  and  therdbre  they  must  be  the  sufferers.  It 
would  be  acting  with  too  much  severity  to  compel 
them  to  pay  the  interest  usual  on  such  occasions ; 
I  shall,  therefore,  only  pronounce  for  the  sum  of 
ifi59l*9  the  principal. 
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FELICITY,  Smith. 

npHIS  was  the  case  of  an  American  ship,  which     Noo.  seik, 

originally  sailed  from  Guxrleston  with  a  cargo  j^^^    ^ 
of  rice  for  Cadiz^  where  she  arrived  about  the  defltroys  a  ah^ 
end  of  May  181S,  and  delivered  her  cai^o.    At  tiihUoembM 
Ckidiz  she  took  on  board  a  return  cargo,  consisting  ^^^^ 
of  wine  and  fruit.     She  sailed  therewith  on  the  ^^wmnentii 
Slst  October  1813,  bound  for  Boston;  but  having  thekMsooea. 
met  with  bad  weather,  and  sprung  a  leak,  and  dotruetioii;  but 
being  in  great  distress,  900  boxes  of  raisins  were,  ^^^^^SST 
between  the  14th  and  I6th  of  December,  thrown  wMnotdi«toed 

to  him  by  ummo 

overboard.     The  leak  still  continuing,  and  the  whoMdutjit 
vessel  being  within  100  miles  of  the  ^ermu(/a^,  the  u^^  he  bad 
master  and  crew  resolved  to  steer  for  those  islands,  ^^[jJ^S^,^ 
and  approached  within  seven  leagues  of  them ;  but  himieift  ^  i* 
the  wind  proving  adverse,  it  was  determined  to  ^^muOiimj. 
shape  the  course  of  the  vessel  for  Charleston.    On 
the  1st  January  1814,  they  fell  in  with  his  Ma- 
jesty's ship  Endymion^  Henry  Hope  esquire,  com- 
mander, it  blowing  at  that  time  a  strong  gale. 
The     Endymion    immediately    hoisted    English 
colours,  and  fired  a  gun,  for  the  purpose  of  bring, 
ing  to  the  Felicity ^  which  hoisted  American  colours. 
About  eleven  o'clock,  A.  M.,  Lieutenant  Ormond 
and  a  boat's  crew  of  the  Endymion  boarded  the 
said  ship,  and  found  her  in  a  leaky  state,  with  her  ^ 

sails  split,  and  her  rigging  in  an  unserviceable 
state,  and  otherwise  much  disabled.  Smith  the 
master  then  went  on  board  the  Endymion  with  his 
papers,  when  the  same  were  inspected  and  exa- 

c  c  3  mined 
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ibeFnicffr.  mined  by  Captain  Hope;  and  there  being  no 
Nmu^ea^  ^^^^9  Captain  Hope  asked  the  master  if  he  had 
1819.  ofiy  such  document^  when  he  declared,  and  several 
times  repeated  mch  dedarathn^  tliat  he  had  no 
licence,  and  that  he  was  otherwise  unprovided  with 
any  {irotectioD*  The  state  and  condition  of  the 
Ffliciiy^  at  the  ttin^  she  was  so  fallen  in  with  was 
such  10  to  raipe  considerable  doobt  whether  she 
oliild)  without  $38istance  from  the  Endjfmkm, 
reach  a  British  port  in  safety ;  and  Captain  Hope 
was  unwilling  to  lessen  the  number  of  his  officers 
ud  crew,  in  consequence  of  the  service  upon 
which  the  Endgtmon  was  then  specially  engaged, 
«—  she  having  been  detached^  by  Admiral  Warren, 
to  watch  the  movements  of  the  American  ship  Pre^ 
4ide$it,  then  lying  ready  for  sea  at  Rhode  Island; 
the  Erubfmion  being  the  only  British  frigate  upon 
that  station  of  corresponding  force  with  the  Presi' 
dent.  Under  these  circumstances,  Captain  Hope 
informed  the  master  of  his  determination  to  destroy 
the  ship  and  cargo;  and  Lieutenant  Fanshawe,  who 
was  dispatched  by  Captain  Hope  for  that  purpose, 
enquired  of  the  supercargo  and  mate  of  the  Felicity 
if  there  was  any  licence^  who  assured  him  that  no 
such  document  existed,  so  far  as  they  knew  of; 
and  the  trunks  and  baggage  being  removed^  Lieu- 
tenant Fansha^oe,  in  pursuance  of  a  preconcerted 
signal  from  the  Endt/mion,  set  fire  to  the  Felicity. 
When  the  master  perceived  the  vessel  to  be  on 
,  fire,  he  called  for  his  chest,  and  from  a  concealed 

place  produced  a  paper,  purporting  to  be  a  licence, 
and  requested  Captain  Hope  to  put  him  again  on 
board  his  ship.  This,  however,  was  wholly  imprac- 
ticable^ from  her  then  burning  state,  and  the  ex- 
treme 
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treme  difficulty  of  communication,  there  being  a  Tb^Tkucm. 
heavy  sea,  and  the  gale  having  increased  so  much     x^o^nm. 
that  the  cutter  of  the  Endymion  was  stove^  and  the       ^^^^ 
boats  could  not  lay  alongside. 

A  claim  was  given  by  C.  CooUdge  of  Boston  in 
Massachusetts^  an  American  citizen,  for  the  ship 
and  cargo,  as  the  property  of  citizens  of  the  United 
States  of  America,  protected  from  capture  by  a 
licence,  granted  by  his  Excellenqr  Sir  Henry 
WeUesky,  his  Majesty's  envoy  extraordinary  and 
minister  plenipotentiary  at  the  court  of  Spcun^  in 
pursuance  of  an  order  in  council  bearing  date  the 
ISth  April  1812,  on  board  the  said  ship  at  the 
time  she  was  seized  by  the  Endymicn. 

JUDOMEKT. 

Sir  W.  6Strotf.— -The  present  question  arises  upon 
the  destruction  of  an  ^mericYm  ship,  which  took  place 
on  the  1  st  January  1 8 14 :  no  proceeding  whatever  is 
commenced  till  ISth  October  1818,  nearly  five  years 
afterwards.  So  long  and  inconvenient  a  delay  re- 
quires to  be  accounted  for ;  and  I  cannot  say  that 
the  account  given  is  satisfactory.  Nothing  is 
stated  that  should  have  forbidden  the  institution 
of  this  suit  immediately  on  the  cessation  of  hos^ 
tilities  between  Great  Britain  and  America,  or  in- 
deed long  before,  if  the  owners  of  this  ship  thought 
she  was  protected  by  a  licence,  as  is  now  alleged. 
The  absence  of  some  of  her  owners  from  America  is 
no  justifying  reason,  for  surely  the  resident  owners, 
who  as  such  must  have  had  the  general  manage- 
ment of  the  ship,  were  sufficiently  authorized  to 
apply  for  the  redress  of  any  injury  to  their  com- 
mon property.    The  dependence  of  another  suit, 

cc  4  somewhat^ 
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Tbt  Vut?at.  somewhat  similar,  is  as  slender  a  justification ;  fcnr 
j^^jg^  that  case  depended,  as  this  does,  upon  its  own 
1819.  peculiar  circumstances,  and  could  not  at  all  afiect 
the  general  rule  of  justice ;  which  clearly  pre- 
scribes, that  if  a  neutral  ship,  or  protected  ship,  is 
destroyed  by  a  captor,  either  wantonly  or  under 
an  allied  necessity,  in  which  she  herself  was  not 
directly  involved,  the  captor  or  his  government  is 
answerable  for  the  spoliation.  There  was  no  occa^- 
sion  to  wait  for  a  determination  to  establish  that 
rule,  and  still  less  to  wait  for  the  actual  payment 
of  the  money  which  was  decreed  to  the  sufierer  in 
that  case.  What  is  still  more  to  be  lamented  in 
the  present  case,  is^  that  no  evidence  whatever  is 
collected  till  the  year  1818,  when  the  first  affidavit 
is  made.  It  is  said  that  the  captors  have  not 
suffered  by  it,  as  they  produce  plenty  of  witnesses. 
It  is  fortunate  for  them  that  these  witnesses  are 
not  dead  or  dispersed*  It  might  have  been  other- 
wise. But  the  complainants  may  have  injured 
themselves ;  their  two  mates,  they  allege,  are  dead, 
and  their  mariners  must  be  dispersed,  for  none 
are  produced.  The  only  witness  who  speaks  to 
the  necessary  fact  is  their  supercargo ;  and  they 
have  certainly  humiliated  their  own  case  by  con- 
fining it  to  his  single  testimony. 

This  ship  and  cargo,  American  property,  were 
destroyed  by  Captain  Hope  of  his  Majesty's  ship 
Endymion  on  the  1st  oi  January  1814,  being  then 
in  the  prosecution  of  a  voyage  from  Cad^  (where 
*  she  had  carried  provisions)  to  Boston^  where  her 

ovmers  resided.  Slie  had  encountered  a  conti- 
nuance of  most  tempestuous  weather,  and  had 
suffered  most  severely  under  it,  so  as  to  make  it 

more 
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more  than  doubtful  whether  she  could  possibly  HMKnunfr* 
reach  America.     Under  a  strong  sense  of  their     .,    _. 
danger,  they  had    determined,   upon  a  general       1819. 
council  of  l^e  master  and  mariners,  to  make  for 
the  island  of  Bermuda^  but  were  baffled  by  the 
opposition  of  a  h»d-wind,  and  compelled  to  re- 
sume their  course  to  America  in  their  shattered 
condition ;  and  under  the  unsettled  and  boisterous 
weather  which  belongs  to  that  season  of  the  year 
in  such  latitudes,  she  is  met  with  by  his  Majesty's 
ship  Endymouy  Captain  Hope^  by  whose  orders 
she  was  destroyed,  after  her  captain  and  crew, 
with  their  baggage,  were  removed  on  board  the 
Endymiofty  and  after  other  transactions  to  which  I 
shall  have  occasion  to  advert. 

Taking  this  vessel  and  cargo  to  be  merely 
American^  the  owners  could  have  no  right  to 
complain  of  this  act  of  hostility,  for  their  pro* 
perty  was  liable  to  it,  in  the  character  it  bore  at 
that  period  of  enemy's  property.  There  was  no 
doubt  that  the  Endymon  had  a  full  right  to  inflict 
it,  if  any  grave  call  of  public  service  required  it 
Regularly  a  captor  is  bound  by  the  law  of  his  own 
country,  conforming  to  the  general  law  of  nations, 
to  bring  in  for  adjudication,  in  order  that  it  may 
be  ascertained  whether  it  be  enemy's  property ; 
and  that  mistakes  may  not  be  committed  by 
captors,  in  the  eager  pursuit  of  gain,  by  which 
injustice  may  be  done  to  neutral  subjects,  and 
national  quarrels  produced  with  the  foreign  states 
to  which  they  belong.  Here  is  a  clear  American 
vessel  and  cargo,  alleged  by  the  claimants  them- 
selves to  be  such,  and  consequently  the  property 
of  enemies  at  that  time.  They  sliare  no  incon- 
venience 
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TkmVmmw^  venieiice  by  not  being  brought  in  for  the  con- 
Mm2^    demnation,  whidi  must  have  followed  if  it  were 
1^^        mere  American  property;  and  the  captora  fuUy 
justify  themselves  to  the  law  of  their  own  Goa»try» 
which  prescribes  the  bringiBg  in,  by  shewing  that 
the  immediate  service  in  which  they  were  en- 
gaged,  that  of  watching  the  enemy's  shq[>  of  war 
the  President^  with  intent  to  encounter  her,  though 
of  inferior  force,  would  not  permit  them  to  part 
with  any  of  their  own  crew  to  carry  her  into  a 
British  port.  Under  this  collision  of  duties  nothing 
was  left  but  to  destroy  her,  for  they  could  not, 
consistently  with  their  general  duty  to  their  own 
country,  or  indeed  its  express  injunctions,  permit 
enemy's  property  to  sail  away  unmolested.     If 
impossible  to  bring  in,  their  next  duty  is  to  de- 
stroy enemy's  property.    Where  doubtful  wh^er 
enemy's  property,  and  impossible  to  bring  in,  no 
such  obligation  arises,  and  the  safe  and  proper 
course  is  to  dismiss.    Where  it  is  neutral,  the  act 
of  destruction  cannot  be  justified  to  the  neutral 
owner,  by  the  gravest  importance  of  such  an  act 
to  the  public  service  of  the  captor's  own  state  i  to 
the  neutral  it  can  only  be  justified,  under  any 
such  circumstances,  by  a  full  restitution  in  valuer 
These  are  rules  so  clear  in  principle  and  esta- 
blished in  practice,  that  they  require  neither  rea- 
soning nor  precedent  to  illustrate  or  support  them. 
In  the  present  case  it  is  contended,  that  the  hos- 
tile character  was  disarmed  by  a  licence ;  and  I 
see  no  reason  to  dispute  either  the  existence  of 
the  licence,  or  its  authority.    It  had  been  granted 
under  circumstances  that  have  been  justly  de- 
scribed as  highly  favourable.    The  vessel  had  car- 
ried 
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rjed  a  most  seasonable  sn^y  from  America  ioCadiZj  iw  ftMci« 
a  city  much  connected  with  and  protected  by  this  ^y^  ,^^^ 
country  during  the  severe  pressure  of  our  war  ^^^** 
with  France  for  the  liberation  of  Spam^  of  which 
this  city  had  become  the  only  remaining  strong- 
hold. She  had  undertaken  this  duty,  under  the 
dangers  of  a  heavy  responsibility  to  her  own 
country,  then  at  war  with  Great  Britain;  and 
having  successfully  performed  it,  was  returning 
home^  under  the  protection  of  a  renewed  licence 
jBrom  the  British  minister  at  Cadiz.  It  is  not  to  be 
denied,  that  these  facts  create  claims  of  a  very 
strong  and  commanding  nature — claims  which  are 
quite  irresistible,  if  urged  in  a  proper  manner. 
And  the  only  question  is^  whether  these  claims  are 
so  brought  forward  as  to  affect  the  captor  with 
responsibility  ?  I  take  it  to  be  clear,  that  if  the 
captor  knew  of  this  licence,  either  from  its  produc« 
tion  or  from  other  circumstances  which  ought  to 
have  satisfied  him  of  its  existence,  he  is  liable  to 
the  whole  extent  of  the  mishief  done,  which  is 
estimated  at  the  sum  of  12,000/,  It  is  a$  clear 
a  proposition^  that  if  the  existence  of  the  licence 
was  not  disclosed  to  him,  by  those  whose  duty  it 
was  to  inform  him,  and  he  had  no  sufficient  means 
to  inform  himself,  he  is  not  a  wrong  doer.  The 
act,  if  tortious,  is  the  act  of  the  persons  who 
withheld  the  information  they  were  bound  to 
have  given  him  before  the  act  of  destruction  took 
place.  If  they  held  out  the  ship  and  cargo  to  be 
enemy's  property,  he  had  still  more  right  to  treat 
it  as  such.  There  is  no  case  in  which  the  rule, 
de  nan  eaistentibus  et  non  apparentibus,  can  more 
justly  apply,  than  where  a  man  is  called  upon  to 

answer 
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hm  Vwuan.  answer  for  a  loss  occasioned  by  the  act  of  conceal- 
if<m.96a^  ment  of  the  complainant  himself.  If  a  ship,  armed 
1819.  ^ith  a  protecting  licence^  which  is  not  allied  or 
produced  at  the  time  of  capture,  is  brought  in 
under  circumstances  that  did  not  at  all  compel 
and  authorize  an  immediate  destruction,  the  Court 
would  subsequently  restore  that  vessel,  but  it 
would  indemnify  the  captor  to  the  utmost  extent 
of  all  the  expence  he  had  been  put  to  by  that  act 
of  concealment  or  denial.  The  ship  in  this  case 
being  destroyed,  cannot  be  restored ;  but  if  she  was 
justifiably  destroyed,  under  an  ignorance  produced 
by  such  an  act,  the  Court  owes  the  captor  the  same 
protection  to  the  fullest  extent.  These  are  the 
principles  which  I  must  apply  to  this  issue  of  fact, 
Was  tiie  knowledge  qfthis  licence  communicated  to 
the  captor^  or  "was  it  necessarily  to  be  inferred,  hy 
Mm  bqfore  the  act  of  destruction  took  place? 

I  shall,  for  the  sake  of  convenience,  first  examine 
the  depositions  of  the  captors,  there  being  in  fact 
only  one  witness  on  the  other  side. 

Captain  Hope  deposes,  that  ''  at  half  past  eight 
o'clock,  in  the  morning  of  the  1st  of  January 
1814,  it  blowing  at  that  time  a  strong  gale  from  the 
northward  and  westward,  a  strange  vessel  was 
observed  from  the  Endymion^  to  which  chase  was 
immediately  given ;  that  the  Endymion  hoisted 
English  colours  and  fired  a  gun  at  the  said  chase^ 
upon  which  she  hoisted  American  colours  and  hove 
to,  and  about  eleven  o'clock.  Lieutenant  Ormond, 
with  a  boat's  crew,  was  directed  by  the  deponent 
to  board  and  examine  the  said  strange  sail,  when 
she  was  found  to  be  the  ship  Felicity^  George 
Smitii  master,  of  the  burthen  of  S18  tons,  with  a 

crew 
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crew  of  thirteen  men,  and  laden  with  a  cargo  of  TfagP^MCT* 
wine  and  fruit,  bound  from  Cadiz  to  Boston ;  that  jfo*.  setfa. 
Lieutenant  Ormondf  on  his  return,  reported  to  the  *®*^ 
deponent,  that  on  boarding  the  said  ship  he  found 
her  leaky,  with  her  sails  split,  and  her  rigging  in  an 
unserviceable  state,  and  otherwise  much  disabled ; 
and  the  deponent  further  made  oath,  that  the  said 
George  Smithy  the  master,  having  been  brought  on 
board  the  Endymon^  with  the  papers  of  the  said 
ship,  *  the  same  were  particularly  inspected  and 
examined  by  the  deponent,  when  finding  no 
licence  or  other  document  amongst  the  said  papers, 
to  exempt  the  said  ship  from  British  capture,  the 
deponent  inquired  of  the  said  George  mith  if  he 
had  any  such  document  on  board,  when  the  said 
George  Smith  declared  to  the  deponent  he  had  no 
licence,  and  was  otherwise  unprovided  with  any 
protection  for  the  said  ship ;  and  the  deponent 
further  made  oath,  that  the  state  of  the  sai4  ship, 
when  she  was  so  &llen  in  with  by  the  Endymiony 
was  such  as  to  make  it  a  matter  of  considerable 
doubt  whether  she  could  reach  a  British  port  in 
safety,  independent  of  the  difficulty  which  the 
deponent  felt  in  lessening  the  number  of  his 
officers  and  crew,  with  reference  to  the  service 
upon  which  the  Endyntion  was  then  particularly 
engaged,  namely,  the  watching  the  American 
frigate  President — the  Endymhn  being  at  tliat 
time  the  only  British  frigate  that  was  considered 
of  force  sufficient  to  cope  with  the  said  American 
frigate;  the  deponent,  in  consequence  thereof, 
informed  the  said  George  Smith  of  his  determina- 
tion to  destroy  the  said  ship  and  cargo,  for  which 
purpose  Lieutenant  Fanshawe  was  directed  by  the 

deponent^ 
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TbBTwuettt.  depofnenti  in  the  presence  and  hearing  of  the  said 


ymK2s6i,  George  Smith,  toptoceed  on  board  the 
iai».  and  send  the  tmnks  and  baggage  of  the  mast^ 
and  officersi  and  also  the  crew,  to  the  EndjfmioHy 
and  upon  a  signal  being  made  by  the  deponent  to 
set  fire  to  her;  that  after  the  said  trunks  and 
baggage  had  been  so  removed  on  board  the  Etufy'^ 
miofif  and  no  licence  having  been  produced  or 
found,  the  preconcerted  signal  was  made  to  tiie 
said  Lieutenant  FoMhatve,  who  accordingly  set  fire 
to  the  said  sliip,  and  prepared  to  abandon  her, 
which  was  immediately  afterwards  done ;  and  the 
deponent  further  made  oath,  that  during  the  time 
taken  in  removing  the  crew  and  baggage  to  die 
Endymion  there  was  a  heavy  sea,  and  the  gale 
increasing,  and  it  was  with  much  di£ScuIty  that 
boats  lay  alongside,  and  the  communication 
between  the  said  vessel  had  become  so  dangerous 
that  the  cutter  of  the  Endymion  had  been  stove 
in  communicating  with  the  Felicity;  and  the 
deponent  further  made  oath,  that  on  the  said 
George  /Smith  perceiving  his  said  ship  to  be  on  fire, 
he  called  for  his  chest,  and  from  a  concealed  place 
therein  produced  a  paper  purporting  to  be  a  licence 
or  protection  for  the  said  ship  from  British  capture, 
and  at  the  same  time  required  the  deponent  to  put 
him  on  board  his  said  ship,  but  which,  from  her 
burning  state,  added  to  the  extreme  difficulty  of 
communication,  was  then  utterly  impracticable/* 

Lieutenant  Ormondy  the  officer  who  went  on 
board  the  Felicity,  fully  confirms  the  account 
given  by  Captain  Hope ;  he  says,  "  that  the  said 
George  Smith  the  master,  together  with  the  papers 
of  the  said  ship,  were  particularly  inspected  and 

examined 
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examhied  bj  faiin ;  and  finding  no  Uoence  or  other 
document  amongst  the  said  papers  to  exempt  the  ""^b^T^d^ 
said  ship  from  British  capture,  this  deponent  in*  ^'^ 
quired  of  the  said  Qeorge  Smithy  whedier  he  had 
such  a  document  on  board,  ifehen  the  said  George 
Smth  declared  to  the  deponent  be  had  no  such 
licence,  and  was  unprovided  witii  any  protection 
for  the  said  ship ;  tiiat  the  deponent,  on  receiving 
this  information,  took  the  said  master  and  papers 
on  board  the  JEmfynUan,  when  nearly  the  same 
interrogation  took  place  between  Captain  Hope 
and  the  said  George  SnUffif  and  the  same  answera 
given ;  and  the  deponent  further  maketh  oath, 
that  the  state  of  die  nsAd  ship,  when  she  was  so 
fallen  in  with  by  the  Endymkm^  was  such  as  to 
make  it  a  matter  of  considerable  doubt,  whether 
she  could  reach  a  British  port  in  safety,  indepen«> 
dent  of  the  danger  attending  the  weakening  of  the 
officers  and  crew  of  the  Efufymion,  while  employed 
on  the  service  of  blockading  an  enemy's  ship,  so 
superior  in  force  to  the  said  Endymion  ;  m  conse- 
quence thereof.  Captain  Hope  informed  the  said 
George  Smith  of  his  intention  to  destroy  the  said 
ship  and  cargo;  for  which  purpose  Lieutenant 
Fanshcnve  was  directed  by  Captain  Hope^  in  the 
presence  and  hearing  of  the  deponent  and  like- 
wise of  the  said  George  Smithy  to  proceed  on  board 
the  FeUcity,  and  send  the  officers  and  crew,  toge- 
ther with  their  clothes  or  otJier  property,  to  the 
Endymion^  and,  upon  a  signal  being  made  by  Cap- 
tain Hope^  Lieutenant  Fanshawe  was  to  set  fire  to 
her }  that  after  the  said  officers  and  crew,  together 
widi  their  clothes  and  other  property,  had  been 
removed  on  board  the  Endymion^  and  no  licence 

having 
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111*  Pkiicifr.  having  been  produced  or  found,  the  preooncerted 
2iim.26^  signal  was  made  to  the  said  Lieutenant  Fanshawef 
1819.  who  accordingly  set  fire  to  the  said  ship^  and  aban- 
doned her;  and  the  deponent  further  maketh 
oath,  that  during  the  time  taken  in  removing  the 
crew  and  baggage  to  the  Endymion^  there  was  a 
very  heavy  sea  running,  (and  every  appearance  of 
the  gale  increasing,)  so  much  so  that  it  was  found 
necessary  to  run  in  the  main-deck  guns  to  prevent 
the  boats  being  destroyed  alongside ;  and  in  short, 
the  communication  had  become  so  dangerous,  that 
the  cutter  of  the  Endtftnion  had  been  absolutely 
stove,  and  the  lives  of  the  crew  endangered,  in 
communicating  with  the  Felicity ;  and  the  said 
deponent  further  maketh  oath,  that  on  the  said 
George  Smithes  perceiving  his  said  ship  to  be  on 
fire,  he  called  for  his  chest,  and  from  a  concealed 
place  therein  produced  a  paper,  purporting  to  be 
a  licence  or  protection  for  the  said  ship  from 
British  capture,  and  at  the  same  time  requested 
Captain  Hope  to  put  him  on  board  his  said  ship, 
but  which,  from  the  burning  state,  added  to  the 
extreme  difficulty  of  communication  before  said, 
was  deemed  then  utterly  impracticable/' 

Lieutenant  Powney  says,  that  ^^  he  was  on  board 
the  Endymion  when  George  Smith  the  master  came 
from  the  Felicity ^^  and  was  with  others  of  the 
officers  on  the  quarter-deck  of  the  said  ship,  and 
present  when  inquiry  was  made  by  Captain  Hope 
and  others  of  the  said  George  Smithy  whether  he 
was  provided  with  a  licence  or  protection  for  his 
said  vessel ;  that  the  said  George  Smith  did  upon 
many  such  occasions,  in  answer  to  such  inquiry, 
positively  deny,  in  the  presence  and  hearing  of 
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the  ippearer,  that  he  w'as  poste'ssed  of  Any  li6^Uii^  "riie  Fmcnr. 
or  protection  for  his  said  ves^l ;   tliatt  th€  s^d     ^     -^ 
Caiptain  Hope  uf^^d  the  said  George  Smith  ib  pf  6-       1819. 
dtice  a  ficencei  if  he  was  possesise'd  of  ainy,  s^ti^ 
asf  2L  reasot!,  that  he  shduld  feel  it  Ms  duty  io  bUr^ 
the*  said  f  e^sel,  in  case'  she  ^a^  riolt  so  pVotedte'd.^^ 
The  rest  of  hi^  depotitioh  is  to  tite  same  effiict  M 
those  of  Captain  Htipe  aiid  ti^uf  iAMAM!  Ohrrhotid. 

Lieutenant  F(tnsh(Me  Iikewi!si&  d^^6is6i9  io  ti^e' 
same  fiftts  j  he  ^s,  « that  th*  said  Geotge  SniiiH 
was,  soon  after  his  so  OOiteinj^  on  boiard,  vaiettti^ 
gated  by  the  apipeafer  himself,  whethler  h)e  ftiEid  U 
licence  from  the  British  govierhmf^nt  for  hii$  ihietf 
voyage ;  that  the  siid  Captain'  Smith  f^it^dly 
denied  to  thie  appeai'er  having  aHy  stich  ficence ; 
that  he  described  and  stated  hfs  vess6l  £0  be  itf 
great  distress,  namdy,  fiS  want  of  prbS^isiohs,  vierjK 
leaky,  her  sails  split,  and  otherwisie  damaged ;  that 
he  this  deponent  was  ieUt  oh  boaifd  the  Felicity; 
in  the  afternoon  of  th6  ^ttie  day,  with  orders  io^ 
inquire  and  discove)^  if  any  licence  was  On  bOatd, 
and  if  none  Was  found  or  deliviered  tip,  to  seiid!  <h6' 
cfew  on  board  the^  Endymimy  and  oh  a  si^ai' 
being  made  ft'om  the  said  frigate,  this  de^Oh^ht 
W2^  directed  io  set  fire  to  th6  Ship,  lihe  being^ 
not  considered  seaworthy  to  send  to  a  British 
port;  thalt  this  deponent  fihiMng  ho  licence  oh 
board,  and  getting  no  intellijgeilcd  of  any,  accot^d-' 
ingly  sent  a  part  of  the  creM^,  with  the  master's' 
trunks  and  othcfr  things,  on*  bokrd  the  Eridgmon^ 
and  on  or  soon  after  t^e'  boslt  Hiad  returned  fttohi' 
die  Enthfinion  for  the  reminder  of  the  crtW  of 
the  Felidfyy  the  sigtml  was'  Made  fr6Ui'  Ifhe  Fnd^'^^ 
tfAon  to  this^  d^KHii^tf  tO'  firie'  ^BUt  Sh!^,  whibh^  \i^' 
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n»  Fmucot.  immediately  put  into  execution ;  that  the  orders 
j«w.  ssth,  *^^  deponent  received  from  Captain  Hope,  to 
1B19.  send  the  crew  on  board  the  Endymion^  and  to  set 
fire  to  the  Felicity ^  in  case  no  licence  was  found  on 
board  or  produced,  were  given  and  delivered  to 
this  deponent  in  the  presence  and  hearing  of  the 
said  Captain  Smithy  who  must  have  distinctly 
heard  and  understood  the  same;  that  the  said 
Captain  Smithy  notwithstanding,  sufiered  and  per. 
mitted  this  deponent  to  leave  the  Eiidymiony  and 
proceed  in  the  execution  of  his  orders,  without 
producing  such  licence,  or  giving  any  information 
whatever  as  to  the  existence  of  a  licence,  although 
this  deponent  had  required  it  of  him  as  before 
stated,  and  had  been  positively  informed  that  no 
licence  was  in  existence;  that  on  this  deponent 
getting  on  board  the  Felicity y  he  inquired  of  the 
supercargo  and  mate  of  the  said  vessel,  if  there 
was  any  licence  for  the  voyage,  and  was  told 
repeatedly  that  they  knew  no^  of  any  such/' 

What  possible  end  was  to  be  answered  by  this 
wanton  act  of  destruction,  which  could  only  occasion 
loss  to  themselves,  by  making  them  liable  for  the 
full  value  of  the  ship  and  cargo?  The  present  incon- 
venience itself  was  quite  sufficient  to  deter  them. 
They  were  going  to  fight  an  American  ship  of  war, 
of  much  superior  /orce ;  to  take  on  board  their 
ship  fifteen  American  seamen,  at  such  a  time^  must 
have  been  highly  undesirable.  No  visitors  could 
be  more  unseasonable.  Here  was  no  particle  of 
profit  to  be  acquired ;  but  this  additional  crew  to  be 
lodged  and  fed  till  they  could  tranship  them.  No 
resentments  to  be  gratified.  They  must  have  been 
disposed  to  treat  favourably  persons  who  had  been 

so 
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SO  favourably  employed ;  and  they  did  treat  them  1^  Fmcurr.*  ^ 
tenderly  —  took  them  on  board,  bag  and  baggage,     NatK^eth, 
and  afterwards  put  them  on  board  a  ship  going  to       i^^^* 
their  own  country. 

Such  is  the  representation  given  by  these  officers; 
and  such  the  circumstances  under  which  they 
appear  to  have  acted.  What  is  the  representation 
on  the  other  side  ?  It  is,  in  all  reason,  to  be  pru 
marily  and  principally  expected  from  the  master. 
He  is  the  person  to  whom  the  licence  is  sworn,  by 
the  supercargo,  to  have  been  delivered  by  the 
supercargo  himself,  to  be  produced  and  sheamwheiu 
ever  occasion  might  require.  He  has  it  concealed 
in  his  possession.  He  lugs  it  out  at  last  from  its 
hiding  place.  He  is  the  principal  actor^  and  there« 
fore  ought  to  be  the  principal  relator  in  the  busi- 
ness. What  does  he  say?  Inhi»protest,notaword; 
it  is  said  that  this  was  for  fear  of  American  penalties 
upon  the  disclosure.  May  be  so ;  but  the  fact  is, 
he. says  nothing  there.  There  is  another  affidavit, 
dated  September  1818.  One  would  have  expected^ 
of  course,  a  most  circumstantial  detail  of  his  own 
transactions.  This  affidavit  was  to  be  his  own 
vindication ;  it  was  to  be  a  most  grave  charge  upon 
British  officers  —  to  found  proceedings  against 
them  in  a  British  court  of  justice;  it  was  to  be 
ultimately  the  exoneration  of' his  own  employers 
from  a  most  heavy  loss,  occasioned  by  a  most 
unjust  act.  A  man  must  have  an  understanding 
singularly  obtuse,  not  to  perceive  and  feel  the 
necessity  of  laying  himself  out,  in  a  most  ample 
and  accurate  relation  of  the  material  fact.  Observe 
what  he  says,  the  licence  was  produced  and  shewn 
by  me  to  Captain  Hope^  as  soon  as  I  was  concinced 

D  D  2  that 


396  CA3ES  DETERMINED  IN  THE 

Hm  Fmczrr.  ffuit  the  frigate  WIS  British  and  not  American.  Bui 
Mif.  26th  w^^^  t^is  cpnvictioii  flashed  upon  hia  mind,  after 
1819.  '  hours  of  incredulity  and  doubt,  the  very  point  to 
be  shewn^  when  and  how  these  doubts  were 
silenced,  he  leaves  totally  unrecorded^.  What  he 
says  is  no  contradiction}  to  the  officers.  They  say 
he  prodjuced  the  licence ;  so  says:  be.  They  say 
not  till  after  the  ship  was  set  on  fire.  He  does  not 
contradict  this;  for  he  does  not  venture  to  say 
that  thia  conviction  reached  his  understanding 
before.    It  is  iia  perfect  unison  with  their  account. 

It  is  said  truly,  that  an  American  roaster  must  be 
under  ^eat  difficulties  in  such  a  situation  Those 
who  take  these  licences  take  them  subject  to  these 
difficulties^  and  in  confidence  that  those  whoi  use 
them  on  their  behalf  will  use  them  with  reaaonaUe 
discretion  ?  Is  the  conduct  of  this  man  reconcile* 
able  with  the  humblest  description  of  sucb  a  £s« 
cretion.  He,  by  his  own  admission,  is  for  houcs 
under  the  belief  this  was  an  American  firigate ; 
for  he  admits,  that  he  was  never  convinced  till 
after  his  own  friend  came  on  board ;  neither  the 
ship  itself  which  he  was  on  board  of  for  hours,  nor 
the  officers  with  whom  he  was  conversing,  moved 
his  understanding  at  all.  He  resists  all  proof.  If 
persons  will  employ  those  whose  intellects  travel 
so  very  slow,  they  must  take  the  consequences. 
When  he  is  called  upon,  by  the  necessity  of  the 
case,  to  state  when  they  did  arrive  at  the  proper 
conclusion,  or  what  effected  it,  he  is  totally  silent. 
The  man  is  too  wise  and  too  cunning  for  his  situ- 
ation. He  has  that  superabundans  cautela  which  is 
more  allied  to  folly  than  discretion. 

If  the  master^  who  is  the  depository  and  pro- 
ducer 
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ducer  of  this  licence,  will  not  declare  at  what  time   '^  Fkuomw 
it  was  produced,!  hardly  think  any  other  evidence     j^^^^^ 
to  that  question  of  time  could  be  admissible  ^h       i«i^ 
effect    But  there  is  another  witness,  the  super* 
cargo,  who  has  made  three  affidavits,  in  which  the 
case  on  that  side  is  wholly  comprised ;  for  when 
the  claimant  st^s  out  of  them,  he  steps  into 
empty  space.    In  both  the  first  and  second  affi- 
davit he  describes  exacdy  as  the  master  does; 
^^  the  licence  was  produced  by  Captain  Smithy  as 
soon  as  he  ascertained  that  the  Endymion  was  a 
British  and  not  an  American  frigate^^^      In  the 
third  affidavit,  he  does  not  advert  to  any  act  of  the 
Captain  at  all.    This  is  the  sum  of  his  evidence 
respecting  the  acts  of  the  master^  to  whom  he  hitn» 
self  had  delivered  the  Ucence^to  be  produced  and  shewn 
whenever  occasion  might  require.     The  total  want 
of  any  such  proof  on  the  part  of  the  master,  is  to 
be  supplied  by  the  proof  of  his  own  acts*    If  such 
proof  was  even  credible  in  itself,  it  would  hardly 
answer  such  a  purpose.     Because  if  this  person 
declared  ever  so  strongly  that  the  master  had  a 
licence  in  his  possession,  and  the  master  solemnly 
denied  the  fact,  and  neither  produced  the  licence, 
nor  accounted  for  the  non-^production,  which  of  the 
two  was  to  be  believed  ?    The  master,  Undoubt* 
edly*     He  must  know  whether  he  was  or  was  not 
the  depository  of  the  licence  \  and  if  he  positively 
disclaimed  it,  the  other  man's  assertions  could  never 
force  the  fact  of  such  a  possession  upon  him.  But 
the  whole  account  given  by  this  Thayer  does  not 
wear  the  least  colour  of  truth.    In  the  first  and 
second  affidavit,  he  only  says  in  general,  that  he 
did  repeatedly  J  before  the  ugnaljbr  burning  'ioas 
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The  Fmucm.  given,  ossuTe  Captain  Hope  that  he  had  a  licence. 
i^on.86tii,  ^^  *^®  third,  he  is  more  particular  as  to  his  own 
1S19.  conduct.  He  says,  that  when  Ormond  came  the 
second  time,  he  took  him  aside  and  itfformed  him 
that  Captain  Smith  and  himself  had  nothing  to  fear 
from  a  British,  but  ohbf  from  an  American  frigate, 
for  that  they  had  a  British  licence  ;  he  said  so  from  a 
conviction  in  his  own  mind,  that  it  was  a  British 
jr^ate,  although  the  Captain  had  expressed  some 
doubts  qf  it.  How  his  intellects  travel  so  much 
quicker  than  the  master's,  non  constat.  He  had  not 
been  on  board ;  and  he  had  conversed  with  only  this 
one  officer,  and  yet  is  convinced,  though  Captain 
£^mJ<A  was  unconvinced,  and  remained  so,  after  being 
on  board  for  two  or  three  hours,  and  conversing  with 
CaptainiEZope  and  his  crew.  Nothing,  however,  can 
be  more  incredible  than  that  any  such  conversation 
passed ;  it  is  very  unlikely  that  the  master  and  super- 
cargo should  not  be  in  the  same  story.  If  it  had, 
these  consequences  must  have  followed.  First,  that 
the  lieutenant  must  have  challenged  the  master  with 
it,  and  confronted  him  with  Thayer.  It  could  not 
naturally  be  otherwise.  He  must  likewise  have 
reported  it  to  Captain  Hope,  who  must  have  inter- 
rogated and  confronted  them  in  like  manner.  No- 
thing of  this  sort  passed.  TAoyer  gives  this  important 
information  to  Lieutenant  Ormond,  and  he  keeps  it 
as  a  secret  most  guardedly.  This  is  not  natural 
conduct  In  two  hours  after,  the  fourth  lieute- 
nant comes  and  tells  him  the  ship  is  to  be  burnt ; 
upon  which  he  tells  this  same  secret  to  this  gentle- 
man, who  is  as  good  at  keeping  a  secret  as  his 
predecessor.  On  getting  on  board  he  and  both 
mates   told   Captain  Hope   the  same  thing,    that 

Captain 
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Captain  Smith  had  a  licence  in  his  possession.  Is 
it  possible  that  this  should  have  passed,  and  that 
no  further  examination  should  have  been  pur- 
sued ?  All  passes  sub  sHenHo^  without  calling 
these  two  persons  to  account  for  this  direct  con«- 
tradiction  ?  It  is  perfectly  clear  that  at  this 
time  Captain  Smith j  who  had  been  long  on  board, 
had  made  no  such  disclosure.  He  was  persisting 
in  his  denial,  because  Thayer  would  never  have 
made  such  a  communication,  if  it  was  already  noto- 
rious, as  it  must  have  been,  in  consequence  of  the 
master's  disclosure.  It  is  evidently  to  apprise  them 
of  something  which  they  did  not  know  before.  The 
master  must  have,  down  to  this  period,  kept  the 
same  obstinate  silence.  It  is,  therefore,  in  itself 
most  highly  improbable,  and  hardly  requires  any 
confutation  beyond  that  which  it  receives  from 
itself.  If  this  be  so,  there  is  no  occasion  for  resort 
to  any  opposing  evidence.  The  case  of  the  officers 
might  be  trusted  to  the  affidavit  of  their  opponents. 
But  in  addition  to  the  mass  of  contradictory  evi- 
dence already  stated,  here  is  a  second  affidavit  of 
Captain  Hope,  which  gives  a  most  distinct  and 
direct  contradiction  to  the  assertions  of  this  person 
Thayer. 

Of  all  the  evidence,  therefore,  respecting  the 
indication  or  production  of  a  licence  in  proper 
time,  the  fair  result  is,  that  no  such  fact  took 
place  in  either  form,  till  it  was  too  late  to  prevent 
the  burning ;  but  it  is  said  that  CsptMnHope  might 
have  presumed  from  circumstances^  independent 
of  any  such  fact  —  a  very  unfair  duty  imposed 
upon  Captain  Hope  of  presuming  and  acting  upon 
his  own  presumptions,  in  direct  opposition  to  the 
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T^  fmf^m.  |^ever^ti!d|i3  of  t^e  other  party.  B^t  what  are 
'^  ^T'  these  cif cuiB8|ances  ?  It  is  sai^  that  he  must  havp 
1919-  sepp  from  (;he  papers  that  th^  ship  ha4  brought  thp 
estFgo  to  Cadiz,  which  she  (sould  i^ot  have  gone  to 
Sjrjlthou^  4  UcfSUjce.  {n  the  fir^t  pl^^,  if  th^  was  to 
hie  a  f}isgui5e4  trans^clipn,  it  would  h^ve  been 
4i^ui|sed  ii;  the  papers  thepiselves ;  they  would 
hayp  b^n  ipguufactjired  up  pp  Uie  case,  and  have 
iQopcealed  all  intercourse  ^ith  Cadiz.  In  the  next 
place,  }  lun  yet  to  leari^  |;hat  ai)  American  ship, 
9dep  with  supplies  pf  provisions  for  CaafiZf  might 
pot  hav^  found  her  w^y  there  without  lany  British 
licence.  QacUz,  a  besieged  city,  was  in  Spanish 
possession,  and  under  Spanish  administration, 
though  assisted  in  the  defence  by  English  auxilia* 
des.  Ammca  had  no  quarrel  with  Spain,  and 
would  ^nd  there,  in  that  state  pf  privation,  an 
excellent  market  for  her  own  product^i  of  that 
species  i  aqd  I  cannot  suppose  that  thos§  English 
auxiliaries  would  be  at  all  forward  to  molest  the 
vessels  which  brought  them  there  for  Spanish  and 
British  consun^ption*  I  am  the  more  inclined  to 
think  so,  because  I  see  the  protest,  made  imme- 
diately upon  the  return  to  America,  avows  without 
reserve  the  sailing  from  Cadiz.  If  the  necessity 
of  a  British  licence  to  enable  an  American  ship  to 
go  to  Cadiz  was  so  evident  in  itself,  how  comes  it 
to  be  avowed  upon  this  protest,  without  any  fear 
of  drawing  the  notice  of  the  American  authorities, 
and  all  the  penal  vengeance  of  their  law,  which 
is  said  to  have  been  provided  for  such  disloyal 
transactions  ? 

Upon  the  argument  of  probabilities  applying  to 
conduct,  I  had  already  occasion  to  observe  upon 
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the  gross  improbability  of  the  captors  having  any  t^  Vwuatn, 
disposition,  upon  any  ground  whatever,  to  destroy 
a  licensed  vessel,  known  by  them  to  be  such. 
For  the  conduct  of  the  other  parties,  foUy  and  ob-» 
stinacy  furnish  a  sufficient  solution ;  but  if  it  were 
necessary  to  go  at  all  further,  one  solution  occurs, 
which,  if*  not  real,  is  at  least  not  unnatural.  Here 
was  a  ship  in  a  state  of  most  menacing  distress ; 
her  people  had  unanimously  felt  tlie  absolute  ne- 
cessity of  making  for  the  nearest  port.  Baffled  in 
that  attempt  by  a  head^wind,  they  are  obliged,  in 
a  most  crippled  state,  to  resume  their  course  for 
the  distant  port  of  Charkston.  They  fortunately 
meet  the  Etufymiofh  and  though  the  carpenter  of 
the  Endyntton  patches  up  a  leak  as  well  as  he  could 
in  a  short  space  of  time,  in  boisterous  weather,  and 
in  a  loaded  ship,  yet  that  they  should  feel  any 
thing  rather  than  an  inclination  to  commit  their 
lives  in  this  crazy  vessel  to  the  perils  of  such  a 
voyage,  afler  all  they  had  already  suffered  and 
apprehended,  the  weather  growing  more  bois- 
terous and  threatening,  is  not  at  all  improbable. 
It  must  appear  a  most  fortunate  escape  from  a 
situation,  dolorous  and  dangerous  in  the  extreme, 
to  a  state  of  safety  and  comfort  on  board  such  a 
ship  as  the  Endymion.  They  could  have  no 
Itpprehension  of  being  detained  as  prisoneni  of 
war,  because  they  could  not  but  know,  that  the 
moment  they  produced  their  licence  they  would 
receive  all  the  kind  treatment  they  afterwards 
actually  experienced.  The  return  they  make  for 
this  kind  treatment  is  this ;  after  being  sent  safely 
home,  being  taken  to  task  by  their  owners  for  the 
desertion  of  their  ship  and  cargo^  they  trump  up 

this 
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Tb«  Fkuflifr.  jhig  history  of  spoliation.     The  master  is  either 

irmf.900h     *^^  honest  or  too  modest  to   support  it     The 

IB19.        supercargo,  a  man  of  firmer  nerves,  marches  up  to 

it,  but  unfortunately  gives  his  account  in  a  way 

that  totally  destroys  its  credibility. 

Proposing  this  solution  conjecturally,  I  say  no 
more  of  it,  than  that  it  furnishes  an  explanation 
of  many  circumstances,  that  appear  otherwise  unin- 
telligible. But  I  am  not  compelled  to  resort  to 
any  solution  of  the  facts,  provided  I  am  satisfied  of 
their  reality.  The  important  question  of  fact  is, 
did  these  persons  hold  out  this  ship  as  an  unpnv 
tected  ship,  and  thereby  authorise  Captain  Hope 
to  deal  with  her  as  an  enemy,  till  after  the  act  of 
destruction  was  beyond  prevention  or  remedy? 
I  am  of  opinion  that  it  is  clearly  proved  that  they 
did  so^  and  I  therefore  assoil  the  captor  of  ^ 
responsibility,  and  condemn  the  claimant  in  the 
costs  of  this  proceeding. 
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ELIZABETH,  Gull. 

T^HIS  was  a  suit  brought  by  Henry  BrokershaWf     -^^  10*^ 

a  seaman,  for  wages  earned  on  board  this  brig,   ' 

which  sailed  from  the  port  of  London  to  Saint  Bj  the  general 
Petersburg  J  and  took  in  a  cargo  of  deals  and  hemp  is  not^t  Hberty 
there,  and  was  proceeding  on  her  voyage  home,  S.t^. 
when,  on  the  26th  of  September  1818,  she  went  on  ^j^^^^ 
shore,  on  a  reef  of  rocks,  near  the  island  of  Qoth^  own  oonient, 
land:  assistance  was  immediately  rendered  to  the  itlnoesmayTert 
brig  by  "  the  Swedish  Diving  Company,"  belong.  1?^^^ 
ing  to  that  island,  who  employed  other  persons  as  ^JJ^LK]^ 
well  as  the  crew  in  unloading  the  cargo  and  getting 
the  brig  off  the  rocks,  which  they  effected,  and 
carried  her  to  Ostergam^  where  she  was  laid  dn 
shore  for  the  purpose  of  being  examined.    In  con- 
sequence of  the  damage  she  had  sustained,  the 
brig  again  filled  with  water  and  suffered  further 
material  injury,  so  as  to  make  her  incapable  of 
returning  home  untU  she  had  undergone  repairs^ 
which  coul^  not  be  completed  whilst  the  season 
for  navigating  the  Baltic  lasted.     Under  these  cir- 
cumstances the  master  called  the  crew  together, 
and  proposed  to  them  that  they  should  be  dis- 
charged and  return  to  England.    On  the  part  of 
the  owner,  it  was  alleged,  that  the  crew,  among 
whom  was  Brokershaw,   the    party  now  suing, 
having  deliberated  upon  the  proposal  of  the  master, 
voluntarily  accepted  their  discharge.    On  the  other 
side,  Brokersliaw  alleged  that  he  did  not  volun- 
tarily 
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TheEmAJBiH.  tarilj  accept  his  discharge,  but  that  he  and  the 
jy^  jQ^jj  rest  of  the  crew  remonstrated  with  the  master, 
1819.  '  and  stated  distinctly  to  him,  that  having  signed 
articles  for  the  whole  voyage  they  were  entitled 
to  remain  by  the  vessel,  and  to  return  in  her  to 
England  ;  upon  which  he  repeated  his  determina- 
tion of  sending  them  home,  stating,  that  from 
that  day  they  were  no  longer  to  consider  them* 
selves  as  belonging  to  the  ship,  or  under  his  charge ; 
and  on  a  further  remonstrance  from  them,  he 
declared  that  if  they  were  not  satisfied  they  might 
have  recourse  to  the  laws  of  their  own  country  for 
redress;  that  he  had  provided  carriages  to  con- 
vey them  and  their  luggage  to  Wisbyy  that  they 
were  consequently  compelled  to  proceed  to  Wisby  ; 
that  on  their  arrival  there,  the  agents  of  the  vessel 
supplied  them  with  a  pass,  which  had  been  pre* 
viously  procured  by  order  of  the  master,  and  was 
waitiiig  their  arrival  at  that  place ;  and  that  they 
accordingly  received  the  pass,  and  proceeded  to 
England. 

Judgment. 
Sir  W.  Scott. — Henry  Brokershaw  (who  sues 
for  his  wages)  entered  on  board  this  ship  in  a 
British  port  for  a  voyage  to  St.  Petersburg  and 
back  to  Portsmouth^  in  June  1818.  She  arrived 
safe  at  St.  Petersburg^  and  took  a  cargo  of  hemp 
and  deals  for  Portsmouth^  and  on  the  25th  of  Sep- 
tember sailed.  On  the  27th,  without  the  default 
of  any  person,  and  owing  to  the  extreme  darkness 
of  the  weather,  she  ran  on  shore  on  the  Isle  of 
Gothland.  The  crew,  aided  by  a  company  of 
Swedes,  got  her  off,  in  a  damaged  state,  and  carried 

her 
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her  into  port  fof  repairs.  On  the  *l8t  of  October^  n&BtxusKn. 
the  crew  were  discharged  by  the  ina»ter,  who  told  j^  ^^^ 
them  he  dischiu-ged  thew  because  the  ship  could  isi9. 
not  be  repaired  in  time  before  she  woutd  be 
blocked  up  by  the  ice,  and  therefore  it  was  neces* 
sary,  in  order  to  save  the  expence  of  maintaining 
them  the  whole  winter  there.  The  master's;  plea 
states,  that  the  discharge  took'place  upon  the  pro* 
posal  made  to  the  crew,  who  accepted  it,  ^er 
deliberation ;  that  they  were  conveyed  to  the  ports 
of  Wisby  and  Elsihore  ;  from  thence,  it  appears, 
they  embarked'  for  London,  where  they  arrived  in 
January.  They  implied  to  the  owners  for  the 
wages,  which  they  insisted  were  due,  up^  to  the 
time  of  the  WizabetU^  return*  to  England,  which 
was  not  till  the  ^^/  following,  under  the  care  of 
a  Swedish  crew,  picked  up  at  Gothland.  The 
owners  contend,  that  they  are  bound  to  pay  only  up 
to  the  time  of  the  actual  discharge,  so  accepted  by 
the  crew  in  October  sit  Gothland;  and  the  tender  of 
wages  is  made  upon  that  view  of  the  matter.  The 
seamen  deny  that  the  discharge  was  accepted  in 
any  manner  that  can  be  deemed  to  bind  them  with 
the  force  of  a  voluntary  contract.  This  is  the  first 
matter  to  be  conmdered ;  because  if  it  is  esta- 
blished, it  disposes  of  the  whole  case.  The  mari* 
time  law  of  any  country  is  averse  to  the  discharge 
of  native  seamen  in  foreign  ports;  but  if  it  be 
entirely  with  their  own  consent,  it  cannot,  upon 
common  principle,  be  deemed  an  injury  of  which 
they  can  have  a  right  to  complain^ 

Now,  looking  into  the  evidence  on  both  sides, 
I  think  this  cannot  be  deemed  by  any  means  a 
voluntary  acceptation  of  a  discharge^    For  how  is 

it 
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Tb^EhOAMMxa.  it  proposed  ?  In  a  form  that  admits  of  no  liberty 
j^^  n^  of  refusal  j  for  it  is  only  in  the  alternative^  that  if 
1819.  they  do  not  accept  the  discharge,  th6y  must  starve 
in  the  foreign  country ;  the  acceptance  of  a  dis- 
charge so  proposed  is  submission  to  a  threat,  and 
no  better ;  it  is  a  mere  abuse  of  language  to  call 
that  a  voluntary  act  It  is  a  preference  of  evils, 
of  which  a  man  is « compelled  to  take  one.  If, 
therefore,  the  matter  rested  tliere,  there  would  be 
an  end  of  all  question ;  and  I  am  told  that  it  must 
end  there,  because  the  defendant  has  rested  his 
defence  on  that  ground  only ;  and  so  he  has  ^r- 
maUter.  But  I  think  the  consequence  by  no 
means  follows,  that  he  is  excluded  from  all  other 
equitable  defence,  if  any  such  is  to  be  found  in 
the  admitted  facts  of  the  case.  In  a  Court  of 
common  law,  where  issue  may  have  been  joined 
on  a  special  matter,  such  a  proceeding  might  not 
consist  with  the  strictness  of  the  forms  of  that  law; 
but  in  a  Court  like  this  there  may  be  an  obligation 
upon  it,  in  its  pursuit  of  real  justice,  to  look  to 
matters  which  the  party  himself  may  improperly 
have  overlooked ;  and  if  they  are  sufficiently  sub- 
stantiated and  sufficiently  strong,  not  to  drive  the 
party  to  the  inconvenience  of  another  proceeding. 
If,  for  instance,  the  master  had  a  right  to  dismiss 
the  mariners  upon  proper  conditions,  and  with  a 
due  responsibility  for  the  performance  of  such 
conditions,  the  want  of  consent  on  the  part  of 
mariners  would  not  invalidate  his  act  of  authority 
if  he  possessed  it.  The  only  real  question  in  this 
case  is,  did  he  possess  such  an  authority  ? 

Now,  I  confess  it  appears  to  me,  that  the  cir- 
cumstances in  which  this  vessel  was  placed  did 

vest 
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vest  in  him  an  authority  to  discharge  his  crew, 
upon  proper  conditions.  Here  was  a  ship  that  had  ^  lotb, 
encountered  what  the  law  might  call  a  semunaufrO'  ^®^^* 
gium  — full  of  water,  as  they  themselves  state^  so  that 
they  could  not  live  on  board.  She  is  put  into  the 
hands  of  foreign  carpenters  for  the  course  (a  pro- 
tracted course)  of  necessary  repairs.  It  was  doubt- 
ful whether  she  could  at  all  receive  such  repairs  as 
would  restore  her  to  a  navigable  state.  It  was  by 
no  means  doubtful  that  she  could  not  receive  such 
repairs  as  would  enable  her  to  proceed  till  after 
the  approach  of  spring  in  that  climate  had  restored 
the  seas  to  a  navigable  state,  so  as  to  allow  her  a 
passage.  Is  it  clear  law  that  the  master,  acting, 
for  his  owners,  could  not,  in  such  circumstances, 
dismiss  the  mariners  on  any  terms  whatever  ?  If 
so,  then  he  was  bound  to  keep  this  crew  in  an 
unemployed  state»  living  on  shore,  and  keeping 
holiday  all  winter,  at  the  expence  of  his  owners,  * 

who  were  to  continue  all  that  time  to  pay,  pro 
opere  et  labore,  by  virtue,  of  the  contract,  though 
no  work  or  labour  could  be  performed ;  and  thus 
the  price  of  industry  was  to  be  regularly  paid  to 
unoccupied  idleness !  I  know  and  feel  the  par- 
tiality which  the  maritime  law  entertains  for  thia 
class  of  men,  but  it  must  not  over-rule  all  consi- 
deration of  justice  to  other  classes,  particularly 
to  merchants,  their  employers;  for  what  is  op- 
pressive to  the  merchant  cannot  but  be  inju- 
rious to  the  mariner.  The  seaman  cannot  be 
ultimately  benefited  by  that  which,  as  far  as  it 
operates,  must  operate  to  the  discouragement  of 
navigation. 
It  has  been  said  that  the  master  can  have  na 

right 
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right  to  dissolve  the  contraGt>  because  the  seaman' 
1^^  cannot ;  and  one  par^  canMt  be  bound  and  the 
iiff§.  other  loose  — *  this  mutuality  is  not  a  quality  ad- 
hering to  this  species  of  contract  throughout -^^ 
not  even  in  its  commencement.  A  mariner  signs 
a  contract  for  a  particular  voyage }  he  caatnot  de^ 
cline  to  go ;  he  is  exposed  to  heavy  penalties  if 
he  does.  But  how  is  Hie  master  bound  for  the 
owners  ?  He  may  change  his  mind  at  any  time 
before  he  quits  port ;  he  may  Vary  the  voyage^  the 
seamen  cannot  compel  him  to  proceed  upon  it ; 
all  he  can  require  is  to  be  paid  for  the  time  he  has 
served  the  ship  in  port^  if  he  does  not  choose  tcy 
accompany  her  on  her  new  destination.  Here  the 
contract  is  nearly  unilateral,  binding  one  party  to^ 
the  voyage  and  not  binding  the  other.  The  law 
allows,  and  justly  allows,  a  greater  discretion  to 
the  one  party  than  to  the  other,  for  the  one 
stipulates  for  his  own  labour-^ the  other  not 
only  ibr  the  labour,  but  for  the  beneficial  em- 
ployment of  valuable  property  confided  to  him 
by  his  owners,  and  subject  to  their  direction. 
i!s5?V2  ^fl  That  the  master  can  so  vary  is  notorious.  The 
wrfkTo^  ship  here  had  proceeded  on  the  original  voyage, 
mood. '  under  the  expectation,  entertained  on  both  sides, 

that  she  would  return  in  the  ordinary  course  of 
such  a  voyage.  A  total  loss  by  wreck  happens. 
This  operates  a  total  loss  of  wages.  There  may 
be  cases  of  misfortune  much  short  of  this  semi' 
naufragiunit  which  were  not  occasioned  by  defitult 
of  either  party ;  but  \^here  it  has-  arisen  from  the 
vis  mqjorf  the  act  of  Gt)d,  which  nieither  party 
had  in  contemplation  at  the  time  of  the  contract, 
it  seems  hardly  just  that  the  whole  of  the  incon- 

venience 


HIGH  COURT  OF  ADMIRALTY.  409 

venience  should  fall  upon  one  party,  whilat  a  new  "nieELiiAwm. 
and  unexpected  benefit  is  to  arise  from  this  com-     j^^  ^^^ 
mon  calamity — the  benefit  of  living  in  ease  and       ^^^^• 
safety  on  shore  at  the  expence  of  the  other.    This 
can  hardly  be  the  true  rule  applicable  to  such  a 
case,   under  all  possible  circumstances,  that  the 
seaman  can  insist  upon  staying  with  the  ship»  he 
the  prospect  of  its  return  ever  so  distant,  and 
the  most  just  terms  offered  for  a  return  to  his 
country. 

I  have  looked  with  some  anxiety  to  find,  if  pos« 
sible,  a  decided  case,  or  a  rule  of  authority  that 
could  be  applied  to  the  discretionary  powers  c^  a 
master  in  such  circumstances ;  but  I  have  found 
none,  either  in  the  books  of  foreign  jurists  or  suvoea,  B4xxnif, 
in  reports  of  decided  cases  at  common  law,  or  Emeng^  &<v 
in  MSS.  cases.  The  cases  where  the  rule  has  been 
provided  for,  are  those  where  the  seaman  has  been 
wrongfully  discharged,  or  as  the  French  express 
it,  sans  cause  valabk,  upon  idle  or  false  pretences. 
There  he  has  in  most  countries  a  right  to  charge 
up  to  the  time  of  the  return  of  the  vessel  to  her 
original  port.  Such  is  the  rule  of  the  civil  kw, 
though  this  has  been  varied  and  modified  in  the 
rules  of  many  countries.  I  observe  its  propriety 
to  be  doubted  in  the  American  Reports,  where  a 
very  able  judge  has  stated  objections  of  weight  in 
strong  terms.  These,  however,  are  cases  where 
there  was  clearly  no  cause  valable^  where  there 
was  tyranny,  passion,  and  injustice  on  the  part  of 
the  master,  that  warranted  a  penal  retribution 
against  him  or  his  owners.  But  here  is  a  case 
arising  from  mere  misfortune,  and  approaching  to 
almost  a  necessity.    The  rule  to  be  applied  must 

VOL.  iL  £  £  not 
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TiieEutABBs.  jjQ|.  \^  founded  upon  any  idea  of  penal  retribution^ 
""^^TiothT*  ^^^  uipon  just  ideas  of  a  fair  protection  to  be  given 
1^19*        to  the  seaman^  under  the  casual  and  common  mis- 
fortune  that  has  occurred.    See  ivhat  his  real 
damage  and  loss  has  been ;  compensate  that,  and 
then  real  justice  and  all  honest  policy  is  satisfied. 

Take  the  ship  lyhen  it  came,  in  this  shattered 
condition,  into  the  Isle  of  Gothland.  Suppose 
there  happened  to  be  at  that  time  a  ship  bound  to 
the  port  of  London^  ready  to  depart,  but  wanting 
a  crew,  that  this  ship  accepted  this  crew  and  upon 
the  same  terms,  and  that  the  ship  so  navigated 
comes  to  England  in  the  ordinary  course  of  such 
a  voyage,  what  damage  can  be  assigned  by  the 
mariners  in  such  a  case  ?  They  return  to  their 
own  country  at  the  same  wages  and  in  the  same 
time  which  they  contemplated  in  their  contract. 
It  is  a  mere  change  of  vehicle^  not  of  mteresL 
Surely  no  Court  would  uphold  them  in  their  claim 
to  stay  by  their  own  unfortunate  ship,  and  to 
make  a  profit  out  of  the  misfortunes  of  their 
owners,  if  their  owners  were  willing  to  discharge 
them.  In  this  case  there  was  certainly  no  such  ship 
offered  ;  but  supposing  them  to  be  carried  at  the 
expence  of  their  owners  to  a  port  where  a  ship 
offered  to  convey  them  to  their  country,  not  as 
crew,  but  as  passengers,  what  is  their  just  claim? 
Certainly  in  the  first  place  to  have  their  passage 
paid  —  that  is  out  of  all  question  —  and  if  their 
wages  are  likewise  paid  by  their  owners  up  to  the 
time  at  which  they  are  landed  in  their  own  coun* 
try,  how  are  they  damnified  ?  They  have  all  that 
they  could  have  under  their  first  contract ;  they 
are  set  down  where  they  were  taken  up  in  their  own 

country, 
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country,  and  with  the  same  money  in  their  pockets,  TheEusAMw. 
and  open  for  fresh  employment.  I  am  therefore  j^  ^^^ 
clearly  of  opinion  that  they  have  no  right  to  charge,  1819. 
as  they  have  done  in  this  case,  for  wages  up  to  the 
return  of  the  Elizabeth.  If  they  had  staid  by  the  jS6- 
zabeth  obstinately,  I  think  they  would  have  done 
wrong,  with  respect  both  to  their  owners  and  them- 
selves ;  I  think  the  master  had  a  right  to  dischargie 
them  under  such  circumstances  of  extreme  pressure. 
They  did  right  by  acting  upon  this  dischai^ge,  and 
if  they  are  paid  their  passage  and  their  wages  up 
to  the  time  of  their  return,  they  have  all  they  can 
demand  against  their  innocent  owners.  In  this 
I  go  quite  as  far  as  the  partiality  of  the  law  for 
this  class  of  men  will  carry  me  ;  to  go  further 
would  be  to  gratify  an  unwarrantable  pretension. 
This  is  the  rule  which  I  am  disposed  to  extract, 
from  considerations  of  private  equity  and  public 
poh'cy,  in  a  case  not  provided  for  by  any.  existing 
regulation,  either  in  the  ordinances  or  decisions  of 
this  country,  or  in  the  books  of  authority  given  to 
the  world  by  ancient  jurists.  Nothing  can  be 
more  generally  or  more  peremptorily  laid  down 
than  that  a  master  discharging  a  seaman  wrong- 
fully is  answerable  for  the  whole  wages  of  the 
voyage  of  that  ship ;  but  can  such  a  rule  apply 
either  in  its  terms  or  meaning  to  a  case  where,  in 
consequence  of  an  uncontrollable  misfortune,  for 
which  no  person  was  at  all  to  blame,  but  which 
affects  all  parties,  and  on  a  grave  and  imperious 
necessity  arising  thereon,  a  crew  is  discharged  in 
order  to  exonerate  the  owners  from  a  most  oppres- 
sive burthen ;  care  being  at  the  same  time  taken 
that  the  seamen  shall  be  protected  from  all  inju- 

E  £  2  rious 
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TbeEuiAsini.  yjQug  j^^gg  p    jg  ^  jq  \^  j^id  (Jqwd,  that  in  no  such 

'^joHTw^  ^^^  *^®  master  possesses  no  such  responsible 
1819.  discretion^  and  that  he  is  bound  to  let  that  crew 
derive  a  most  unjust  profit  from  the  misfortune  of 
their  employers  ?  I  conceive  not.  He  is  not  cer- 
tainly,  in  their  discharge,  to  act  hastily  or  with 
precipitate  fear.  He  is  not  to  discharge  but  where 
the  circumstances  will  make  )t  a  cause  valaHe^  a 
real  and  sufficient  ground  for  such  a  procedure^ 
still  less  is  he  to  turn  them  adrift,  pennyless  and 
without  resource,  in  a  foreign  country.  He  is  to 
provide  them  with  a  return  home,  and  if  he  is 
answerable  for  wages  up  to  the  time  of  their  own 
arrival  at  home,  they  can  have  no  right  to  com- 
plain ;  nor  can  his  owners  have  a  right  to  complain 
of  an  improvident  bargain  on  his  part,  because 
they  are  exonerated  from  a  much  heavier  expence, 
from  the  demurrage  of  all  these  men,  who  may 
still  be  considered  as  acting  in  the  service  of  the 
ship,  by  thus  contributing  to  lighten  its  burthens. 
On  the  other  hand,  the  owners  have  tendered  what 
falls  short  of  the  measure  which  the  Court  considers 
as  the  measure  of  justice ;  for  it  does  not  contain 
even  the  passage  expences,  which  nmst  fall  upon 
the  owners ;  for  they  cannot  discharge  their  crews 
in  a  foreign  country  on  other  terms  than  sending 
them  home,  and  paying  their  wages  up  to  the  time 
of  their  actual  arrival.  I  therefore  pronounce  the 
tender  to  be  insufficient,  and  that  the  seaman  is, 
under  the  special  circumstances  of  this  case,  en- 
titled to  wages  from  the  time  of  his  entry  on  board 
this  ship  until  his  return  to  England^  together  with 
his  costs. 
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DOLORES,  Carbonnell. 

n^HIS  ship,  with  a  number  of  slaves  on  board,  /Vcioth,  1819. 
was  captured  on  the  4th  of  April  l»l6,^after  ^uS^SLT' 
a  short  action,  by  his  Majesty's  sloop  of  war  Ferrety  ^  »»on«7  p^^ 
James  Stirling  esquire,  commander,  and  carried  omt. 
to  Sierra  Leone ;  where  the  ship  itself,  and  about 
250  j^/rican  slaves,  men,   women,  and  children, 
were  condemned  on  the  13th  day  of  May  follow- 
ing,  as  English  and  American  property,  and  as 
good  and  lawful  forfeiture. 

The  Ferret  was  one  of  the  squadron  which, 
under  the  orders  of  Rear  Admiral  Sir  George 
Cockbum^  conducted  Bonaparte  to  St.  Helena^  and 
she  remained  under  his  orders  until  her  return 
from  that  island,  when  the  admiral,  on  S7th  of 
MarcA  1816,  gave  Captain  Stirling  an  order  *^  to 
^'  proceed  to  Spithead,  and  on  his  arrival  to 
**  acquaint  the  secretary  of  the  Admiralty  there- 
<<  wiUi,  and  to  transmit  to  him  the  accompanying 
«  dispatch.'' 

The  Ferret  was  on  her  way  to  Spitkead,  in 
pursuance  of  this  order,  when  she  captured  this 
vessel ;  but  Captain  Stirling  had  no  directions  from 
the  admiral  to  capture  such  vessels,  and  the  Ferret 
had  passed  the  limits  of  the  admiral's  station 
before  the  capture  was  effected. 

Admiral  Cockbum  claimed  the  flag  share  of  the 
proceeds  of  the  ship  and  stores,  and  also  of  the 

EB  3  bounty 
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Hie  DoLDfcii.  bounty  money,  which  was  opposed  by  Captain 
jDte.iotfa,  1819.  Stirling. 

Judgment. 
Sir  W.  Scott  —  In  this  case  I  am  called  upon  to 
pronounce  upon  the  disputed  claim  of  the  flag 
share  of  Sir  G.  Cockbum^  in  the  estimated  value  of 
slaves  taken  by  the  Ferret  sloop  of  war,  which 
sailed  under  his  orders  to  England  from  St  Helena^ 
and  made  the  seizure  in  the  course  of  that  voyage* 
There  can  be  no  doubt  that  Sir  G.  CocJcbum  would 
be  so  entided,  if  this  was  prize  of  war,  and  not  a 
seizure  \  because  the  proclamation  for  distribution 
of  prizes  would  have  given  it  under  the  established 
construction  which  it  has  received.  By  that  con- 
struction the  flag  officer  is  entitled  to  the  benefit 
of  a  flag  share,  in  all  captures  made  during  the 
prosecution  of  a  voyage  which  he  had  directed^ 
and  which,  at  the  time  of  the  capture,  continued 
without  having  been  superseded  by  any  other 
authority.  It  was  not  necessary,  for  the  support 
of  his  interest,  that  he  should  have  directed  either 
this  capture  or  any  other ;  for  in  intendment  of 
law  he  was  concluded  to  be  directing  every  thing 
that  lawfully  took  place  in  the  prosecution  of  the 
voyage  he  had  so  directed.  It  was  not  necessary 
that  the  capture  should  have  been  made  within  the 
limits  of  any  particular  station  that  had  been 
assigned  to  him ;  for  his  authority  travelled  along 
with  the  vessel  during  her  whole  voyage,  unless 
overruled  by  some  controlling  authority.  In 
prize,  therefore,  the  claim  would  have  been  indis- 
putable under  the  proclamation,  (for  the  autho- 
^  rised  construction  of  the  proclamation  is  the  pro- 
clamation 
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clamation  itself,  whatever  be  its  letter).  He  must  Ifc^Doioaifc 
have  taken  his  flag  share.  The  question  now  is,  j^^^J^TT^ 
whether  the  same  rule  applies  to  seizure  ?  This 
subject  may  have  rules  of  its  own ;  for  the  whole 
matter  in  both  depends  upon  the  judgment  and 
will  of  those  who  established  the  rules.  They 
may  direct  the  same  rules,  or  they  may  see  dif-* 
ferences  which  ought  to  introduce  variations,  or 
indeed  total  departures,  from  what  had  been  pre* 
scribed  upon  the  other  subject.  Looking  at  the 
subject  with  a  private  eye,  one  hardly  discovers  in 
the  two  subjects  any  such  radical  difference  as 
ought  to  have  led  to  the  establishment  of  a  dif- 
ferent rule  respecting  them.  If  one  great  founda* 
tion  of  the  interest  so  given  in  prize,  is  that  it 
may  act  as  a  stimulus  to  superior  officers^  to  send 
the  ships  under  their  command  to  places  where 
they  are  most  likely  to  make  captures,  the  same 
stimulus  is  given  by  the  same  interest  assigned  to 
them  in  a  matter  of  seizure.  The  rule,  if  it  exists 
in  both  cases,  has  much  outgrown  any  such  con- 
sideration ;  for  it  is  to  be  applied  where  no  such 
prospect  is  held  out — where  the  voyage  was  deter- 
mined for  reasons  totally  independent  of  any  such 
motives  —  and  where  the  capture  or  the  seizure 
was  a  matter  of  the  merest  and  most  unexpected 
casualty.  But  the  rule  is  founded  (so  far  as  it 
looks  to  motives  and  encouragement)  upon  general 
views  of  policy  applicable  to  seizure  in  general, 
without  attending  to  the  disqualification  of  parti- 
cular cases,  where  those  circumstances  which 
constitute  the  general  policy  do  not  happen  to 
occur. 

The  particular  case  was  a  seizure  of  slaves,  con- 

EK  4  demned 
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iiiei>oLOBafc   demned  under  the  abolition  act.     It  is  well  known 

2Vciotb,i8iflu  ^*'  ^^  ^^^*  instead  of  giving  the  slaves  to  the 

seizors,  gives  them  to  tlie  Crown ;  the  Crown 
giving  the  captors  a  certain  stated  value,  com* 
monly  called  (perhaps  not  quite  correctly)  a 
bounty.  It  is  in  this  bounty  (which  represents  the 
property  seized)  that  the  flag  share  is  claimed.  It 
could  not  be  in  the  power  of  the  Courts  to  give 
this  share  claimed,  unless  specifically  given  by 
superior  authority.  It  could  not  be  borrowed 
from  mere  judicial  authority,  for  prize  and  sei- 
zure are  certainly  not  the  same  thing.  It  must 
be  expressly  given,  or  it  cannot  be  taken ;  and  it 
must  be  taken  exactly  as  it  is  given,  for  it  is  all 
the  creature  of  gift,  which  the  Courts  have  no 
authority  either  to  enlarge  or  to  contract 

47  0.s/e.s6.       The  statute  enacts,  that  in  seizures  of  African 

slaves,  such  sums  shall  be  given  by  his  Majesly 
to  the  seizors,  subject,  nevertheless,  to  jsuch  dis- 
tribution as  his  Majesty  shall  think  fit  to  order 
and  direct  by  any  order  in  council.  On  the  I6th 
March  1808,  an  order  did  issue,  directing  that 
the  division  and  distribution  shall  be  in  the  same 
manner,  and  form,  and  proportion,  as  by  the  pro- 
clamation now  issued  and  in  force  is  directed  and 
appointed.  The  proclamation  then  in  force  was 
that  of  the  1 1th  Nwember  I8O7.  This  directs  the 
flag  eighth  shall  be  paid  to  the  flag  officer  actually 
on  board,  directing  or  assisting  in  the  capture,  i.  e. 
who  is  on  board  his  own  ship,  and  gives  the  ordere 
under  which  the  capturing  ship  was  sailing  at  the 
time  of  the  capture.  These  are  the  public  autho- 
rities by  which  this  question  is  to  be  decided. 
Now  it  appears,  that  wosds  cannot  be  more 

stringent 
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Stringent  and  definite  than  the  words  here  employ-^  ^n»  i><«« 
edy  to  direct  an  exact  conformity  and  measure  in 
these  seizures  to  the  interest  given  in  prize.  It 
must  be  the  divisian  and  dtstributionf  not  the  dis- 
tribution  only ;  but  all  parties  entitled  to  divide 
in  the  one  case  shall  be  entitled  to  be  included  in 
the  division  in  the  other.  The  division  and  dis* 
tribution  are  to  be  not  only  in  the  same  pro* 
portions^  but  in  the  same  manner  and  in  the  same 
JbtTJUf  Surely  if  an  interpretation  excluded  any 
person  wha  would  be  entitled  under  the  procla** 
matlon  for  prize,  it  would  be  Ho  longer  the  same 
division  or  the  same  proportions^  nor  in  the  same 
manner,  nor  in  the  same  form.  It  would  be  a 
wholesale  departure  from  the  dear  letter  and  evi- 
dent intention  that  are  to  govern  the  transaction* 
If  the  course  directed  appeared  to  be  such,  that  a 
much  more  convenient  one  might  have  been  fur* 
nished,  this  Court,  if  it  even  had  the  presumption 
to  entertain  such  an  opinion,  would  have  no  author 
rity  whatever  to  act  upon  it ;  it  must  conform  to 
the  rule  as  framed.  When  that  rule  declares  that 
the  division  and  distribution  shall  be  conformable 
to  that  of  prize,  it  can  establish  no  distinctive 
exclusion  of  any  individual  whom  that  rule  in- 
cludes. 

If  the  Court  saw  any  reason,  arising  either  from 
the  contents  of  the  order  of  council  itself,  or  from 
other  authentic  declarations  relating  to  the  same 
subject,  to  conclude  that  there  was  a  substantial 
question  existing  with  respect  to  the  admission 
of  the  flag  officer's  interest,  the  Court  might  be 
tempted  to  give  it  further  consideration.  But  I 
think  that  all  appearances,  both  of  the  order  itself, 

and 
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The  DoioMtt.   and  of  other  sotemn  declarations  proceeding  from 
iVc.ioiii,ifti9.  ^^  ^^tne  authority,  lead  to  a  contrary  conclusion* 

I  cannot  but  think,  upon  viewing  the  words  of  the 
order  itself,  that  if  any  such  exclusion  had  been 
meditated  in  the  minds  of  those  who  framed  the 
order,  it  is  quite  impossible  but  that,  after  the 
words  which  have  been  used  in  a  manner  so  defi- 
nite and  yet  so  comprehensive,  some  explicit  and 
determinate  words  of  limitation  and  exception 
should  have  been  added.  It  never  could  have 
been  left  on  a  footing,  so  largely  and  at  the 
same  time  so  definitely  expressed,  without  some 
intimation  expressly  conveyed  of  an  intended 
exception,  if  any  such  exception  there  was.  The 
omission  so  made  proves  the  absence  of  any  such 
intention.  With  respect  to  other  authentic  docu- 
'  ments,  if  this  had  appeared,  that  the  Crown  had  on 

similar  occasions,  applying  to  the  same  subject, 
excluded  the  flag  officer,  it  would  have  furnished 
a  fair  ground  for  an  argument  of  analogy,  that  he 
was  not  to  intrude  himself  here,  in  interests  of 
seizure.  But  the  fact  is  directly  the  reverse; 
without  looking  further  into  the  statute  book  or 
orders  in  council,  here  in  this  very  act  on  petition 
are  two  orders  in  council  quoted,  in  which  the 
flag  officer's  interest  in  seizures  is  expressly  re- 
cognised ;  long  anterior  to  the  present  transaction, 
on  the  12th  of  October  1764,  an  order  issued,  in 
which  the  interest  of  flag  officers  is  directly  recog- 
nised and  established ;  and  another,  subsequent  to 
this  capture,  dated  on  the  14th  of  October  1816, 
in  which  a  similar  attention  is  paid  to  the  interests 
of  that  officer.     It  is,  therefore,  not  to  be  asserted 

that  the  Crown  is  either  a  stranger  to  his  merits, 

or 
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or  unfavourably  disposed  towards  them  in  matters  Th«  DoLom. 
of  seizure^  and  that  he  is  to  be  excluded  wherever 
he  is  not  expressly  introduced.  He  is  here  intro- 
duced by  a  direct  reference  to  an  authority  which 
expressly  designates  him^  and  no  ground  of  exclu- 
sion is  shewn.  I  shall  therefore  pronounce,  that 
Sir  George  Cockbum  is  entitled  to  a  distributive 
share  of  an  eighth  part  of  the  bounty  or  consider* 
ation  money  given  for  the  slaves ;  and  I  direct  the 
expences  on  both  sides  to  be  paid  out  of  this  money 
before  the  distribution  takes  place. 


420  c:a8Es  determined  in  the 


FRANCES  of  Letth,  Syme. 

^prffift,  i8»  rpHIS  ship  was  arrested  in  Nwember  1819,  in  a 
The  Court  wffl         causB  of  Dossession,  civil  and  maritime,  at  the 

not  interfere  to  ^ 

giTepGMkm  instance  of  Walter  Ferguson  Syme  of  Leithj  and 
giiMtoaptf-  Anthony  Ferguson  otherwise  Syme  widow,  of  the 
tobJmdJkrai  ^"^^  place,  alleging  themselves  to  be  the  owners 
■s  registered      ^f  three  fourth  parts  or  shares  thereof    The  usual 

owner  is  swflecc  ^ 

to  douu.  defaults  having  been  granted,  the  Judge^  on  the 

7th  of  December^  decreed  possession  of  the  ship  to 
them,  as  having  the  majority  of  interests ;  and 
on  the  same  day,  at  their  petition,  also  decreed  a 
monition  against  John  Pirie  of  London^  merchant, 
to  deliver  up  the  ship's  register.  On  the  22d  of 
February  1820,  Mr.  Pirie  brought  in  the  certi- 
ficate of  registry,  but  objected  to  its  being  deli- 
vered out  to  the  parties.  An  act  on  petition  was 
entered  into,  supported  by  affidavits  and  docu- 
ments, the  substance  of  which  is  stated  in  the 
judgment  of  the  Court 

Judgment. 
Sir  W*  Scott.  —  This  cause  commenced  by  a 
warrant  taken  out  at  the  instance  of  the  two 
Symes^s,  mother  and  son,  as  owners  of  three 
fourths  of  this  ship,  in  a  cause  of  possession, 
civil  and  maritime  ;  and  it  has  been  argued, 
that  this  must  have  been  done  in  ill  faith,  for 
the  purpose   of   concealing  the  real  nature  of 

the 
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the  suit  from  the  party  against  whom  it  was  Th«F»AKcti. 
brought,  and  likewise  from  the  Court  itself,  j^^  j^  ^^^ 
which,  it  is  said,  would  not  have  entertained  it  if 
brought  in  a  direct  form.  It  is  asserted  to  have 
had  the  effect  of  blinding  the  adverse  party,  who 
knew  nothing  of  the  existence  of  this  suit  till  a 
considerable  time  after  its  institution,  when  its 
real  nature  was  disclosed  in  its  progress  by  a  per- 
sonal notice.  It  does  not  appear  to  me  that  this 
charge  of  fraud  is  well  founded,  —  for  though  the 
suit  certainly  takes  its  rise,  as  a  suit  of  possession  in 
a  case  where  the  party  seeking  possession  was  already 
in  possession  as  actual  master,  yet  the  real  object 
of  it  was  sufficiently  proclaimed  by  the  affidavit 
on  which  the  warrant  issued,  which  describes  the 
party  as  master  in  possession,  demanding  only  the 
restitution  of  the  register.  Neither  do  I  see  why  the 
object  might  not  have  been  more  directly  sought, 
by  an  original  proceeding  of  a  monition,  to  obtain 
the  certificate  of  registry.  It  is  very  true,  that  the 
late  statutes  do  empower  justices  of  the  peace  to  ss  o.s.  e.84. 
compel  the  delivery  of  such  an  instrument,  only 
in  cases  difiering  from  the  present.  But  these 
statutes  have  nothing  to  do  with  the  Admiralty 
jurisdiction  upon  these  matters.  If  the  Admiralty 
had  no  jurisdiction  but  what  it  derives  from  these 
statutes,  it  has  no  jurisdiction  at  all  upon  such 
subjects ;  for  they  do  not  at  all  refer  to  the  juris- 
diction of  that  Court  —  they  merely  give  new 
powers  in  particular  cases  to  justices  of  peace. 
The  jurisdiction  of  the  Admiralty  (if  it  exists)  is 
of  an  older  date,  and  of  larger  extent.  We  know 
that  it  is  not  uncommon  for  parties,  after  appli- 
cations to  the  justices  without  effect,  to  resort  to 

this 
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TbaFAAvcta.   jhig  Couit  foF  its  monitiOD.     This  Court  would 
j^iru  lit,  1890.  certainly  not  have  hesitated  to  go  the  length  of 

granting  its  monition,  to  shew  cause  why  the  roister 
should  not  be  restored.  Why  that  short  and  direct 
course  was  not  pursued,  I  am  unable  to  say ;  but  I 
see  no  reason  to  suppose,  that  the  present  course 
was  not  rather  the  effect  of  this  apprehension  than 
of  fraud  ;  and  if  it  was  really  the  fact,  that  the 
other  party  was  ignorant  of  the  dependence  of  any 
such  suit  for  a  length  of  time,  I  think  it  must  have 
been  the  effect  of  a  strange  casualty,  rather  than 
any  thing  else,  that  a  part  owner  and  likewise  the 
ship's  broker,  living  in  London^  should  have  con- 
tinued in  ignorance  for  many  days,  that  his  ship 
lying  in  the  river  Thames  had  been  locked  up  by 
an  arrest  from  this  Court.. 

Dismissing,  therefore,  these  considerations,  I 
come  to  the  substantial  question  ;  whether,  upon 
the  real  and  proper  merits  of  the  case,  I  ought  to 
comply  with  the  prayer  of  the  master  for  the  resti- 
tution  of  the  certificate  of  registry,  which  was  in 
the  hands  of  thie  ship's  broker.  The  facts  which 
constitute  the  merits  of  the  case  are  these :  —  the 
ship  Frances  of  Leith  was  built  in  Scotland^  for 
Walter  Ferguson  Syme  the  intended  master,  who 
was  to  hold  one  half;  Bell  and  Sword  o{  Leitky  one 
fourth ;  and  Andrew  Pirie  of  London^  one  fourth. 
The  oath  and  certificate  of  registry  bear  date  on 
the  9th  oi  June\S\9^  and  on  the  ^4th  of  the  same 
month  the  indorsement  on  the  certificate  of 
registry  of  two  eighth  shares  to  John  Campbell  of 
Edhiurgh.  Where  is  the  foundation  or  where 
the  recognition  of  the  title  of  Sword  and  Bell  in 
this  vessel  ?    It  is  avowed  that  Campbell  has  no 

interest 
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interest  whatever  in  her.  He  is  described  to.  be  ^nieF»Aifw. 
the  agent  of  Bell  and  Sword.  Will  that  satisfy  ^JTisTiwa 
the  provisions  of  the  statutes  passed  for  regulating  26  o.  s.  c  6o 
the  registiy  of  British  ships  ?  With  respect  to 
the  intention  of  these  statutes,  it  was  clearly  the 
policy  to  bring  out  to  view  and  examination  the 
real  ownership,  in  order  that  due  inquiry  might  be 
made,  where  requisite,  into  their  claims  of  national 
character,  to  which  the  privileges  of  British  navi- 
gation were  to  be  confined.  But  if  this  mode  be 
permitted,  of  substituting  the  trustee  or  agent  for 
persons  whose  names  are  withdrawn  from  all 
notice,  I  do  not  see  what  is  to  hinder  the  whole 
policy  of  the  law  from  being  subverted  by  the 
ownership  of  foreigners,  concealed  from  view  by 
the  substitution  of  the  names  of  British  trustees 
or  agents  ?  What  is  done  for  BeU  and  Sword  of 
Edinburgh  or  Leith^  may  be  done  with  equal 
facility  for  merchants  of  Amsterdam  or  Hamburgh^ 
What  says  the  statute  ?  •  *^  That  all  ships  and  ves-  ^  o.  s.  c.  id. 
"  sels  which  by  the  said  act  (26  Geo.  III.  c.60.)  *" 
^*  are  declared  not  to  be  entitled  to  any  of  the 
^^  privileges  or  advantages  of  a  jBnTlf^A-built  ship, 
'^  or  of  a  ship  owned  by  British  subjects,  and  all 
ships  and  vessels  not  registered  according  to  the 
directions  and  regulations  of  the  said  act,  shall, 
'^  although  such  ships  and  vessels  inay  be  owned 
**  by  his  Majesty's  subjects,  be  held  and  deemed 
**  to  all  intents  and  purposes  as  alien  ships,  and 
^*  shall  in  all  cases  be  liable  to  such  and  the  same 
*'  penalties  and  forfeitures  as  alien  ships  in  the 
^^  like  cases  are  or  shall  by  law  be  liable  to.'^ 
This  is  not,  by  any  means,  the  only  objection  to 
this  certificate.    For  it  appears  from  the  exhibit 

No. 
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TiieFAAjrcit.  jjo.  1,  aiuiexed  to  Mr.  Pine's  affidavit,  which  ex- 

4pni  im  1890.  ^^^^^  ^^  *  letter  addressed  to  him  by  Bell  and 
I  Swordf  that  a  cousin  of  theirs,  a  Mr.  John  Bonar^ 
was  the  owner  of  half  their  share  in  this  ship. 
It  has  been  said,  that  this  may  be  and  is  all 
very  incorrect,  but  that  it  has  notiiing  to  do  with 
the  present  conflict  between  the  parties.  That 
is  not  exactly  the  view  of  the  case  which  I  think 
I  am  bound  to  takh ;  because  if  the  course  of  the 
transaction,  respecting  this  register,  has  been  so 
incorrect  as  to  affect  its  validity,  or  to  render  it  at 
all  questionable,  it  is  a  consideration  which  ought 
to  affect  the  discretion  of  the  Court  in  disposing  of 
it.  The  Court  is  called  upon  to  act  upon  a  regis- 
ter ;  and  if  the  history  of  that  register  discloses 
facts  that  may  vitiate  it  in  that  character,  the 
Court  would  certainly  decline  all  interference 
in  favour  of  a  man,  whose  title  to  be  considered 
as  a  registered  owner  is  subject  to  doubt  It  is 
only  in  clear  cases  that^the  Court  would  inter- 
fere—  where  the  instrument  itself,  as  well  as 
the  proportional  shares  of  the  parties,  are  free  from 
objections ;  but  if  both  are  subject  to  objections, 
the  Court  would  not  lend  its  authority,  where  it 
may  all  be  employed  upon  matters  so  involved  in 
error,  as  to  approach  to  the  nature  of  absolute 
nullities. 

The  ship,  however  owned,  is  employed  for  some 
time  under  the  management  of  this  Mr.  W.Ferguson 
Syme ;  and  it  cannot  be  denied,  that  it  appears 
from  the  letters  exhibited,  that  his  management 
was  not  to  the  satisfaction  of  his  partners.  I  do 
not  enter  into  the  matter  or  justice  of  their  com- 
plaints^ which  are  expressed  with  sufficient  force 

in 
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in  various  portions  of  their  correspondence,  and  TheFaAirciJu 
are  at  length  ripened  into  a  determination  to  with*  ZJ^irtTiMo. 
draw  themselves  from  the  connection  with  him. 
But  they  propose  to  act  upon  a  joint  understand-^ 
ing,  that  they^  Mr*  Pine  on  one  side  and  Messrs. 
Bell  and  Sword  on  the  other,  wherever  they  were, 
were  to  withdraw  in  conjutiction^  not  separately —• 
because  that  must  give  the  majority  of  interests  to 
Mr.  Ferguson  Syme,  or  his  mother,.whom  I  must  con- 
sider, on  all  reasonable  presumptions,  as  identified 
with  himself  in  the  whole  of  this  business.  It 
sufficiently  appears,  that  Mr.  Ferguson  Syme  was 
desirous  of  obtaining  one  of  the  two  fourths  out- 
standing, as  belonging  to  Mr.  Pirie  and  to 
Mr.  Campbell,  in  order  to  obtain  that  majority.  But 
they  b&d  otherwise  determined.  They  had  stipu- 
lated with  each  other  not  to  sell  separately,  but  if 
that  one  consented  to  sell,  the  other,  if  consentient, 
should  be  entitled  to  the  benefit  of  a  similar  en- 
gagement, if  he  chose  to  accept  it ;  the  shares 
being  perfectly  equal,  and  in  all  respects  entitled, 
if  transferred,  to  the  same  estimation  of  value. 

It  clearly  appears,  that  Mr.  Ferguson  Syme  was 
very  much  disposed  to  buy  one  of  these  one  fourth 
shares,  without  buying  the  other.  Such  proposal 
appears  to  have  been  made  by  his  agent,  without 
disguise  and  without  effect  The  parties  consi- 
dered themselves  as  bound,  by  an  honourable  en- 
gagement, not  to  accede  to  it.  The  way  of  carry- 
ing this  engagement  into  effect  appeal's  to  be  "by 
a  proposal,  on  the  part  of  Messrs.  Bell  and  Sword, 
to  sell  their  one  fourth  on  certain  terms ;  but  on 
the  express  condition,  that  a  proposal  to  purchase 
on  the  same  terms,  made   on  the  part   of  the 

VOL,  II.  F  p  Syme^s 
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TheFEAHcw.  JSyme\  should  be  offered  to  Mr.  Pirie.  .  A 
jpru  1ft,  1820.  proposal  was  made  to  Pirie^  but  was  not  ac- 
ceded to  by  him;  and  it  is  no  trivial  part  of 
the '  present  question,  whether  the  proposal  so 
modified,  was  reaUy  and  substantial^  the  same 
which  Bell,  and  Sword  had  accepted.  For 
if  not,  then  no  question  that  the  acceptance 
by  Messrs.  Bell  and  Sword  was  absolute.  Syme 
had  done  all  that  was  required.  Mr.  Pitie  had 
been  lefl  to  his  own  liberty  ;  if  he  chose  to 
reject  the  same  proposal  which  they  had  accepted, 
it  left  them  at  liberty  to  close  their  bargain,  and 
Mr.  St/me  empowered  to  enforce  it  against 
them,  if  he  thought  fit.  Messrs.  Bell  and  Sword^ 
or  I  should  more  truly  say,  Mr.  Campbelly  agent 
for  Bell  and  Sword,  executes  a  bill  of  sale  (perhaps 
a  little  improvidently,)  upon  the .  perfect  under- 
standing that  the  same  proposal  which  he  had 
accepted  on  the  behalf  of  his  parties  would  be 
made  and  accepted  by  Mr.  Pirie.  This  act  of 
Campbell  was  ratified  by  the  transmission  of  bills 
to  the  value  required,  and  which  have  been  since 
paid,  according  to  value,  to  Bell  and  Sword,  now 
in  possession  of  the  money,  but  willing  to  restore 
it  upon  any  thing  that  can  be  considered  as  a 
rescinding  of  the  contract.  The  question  remains, 
whether  the  proposal  rejected  by  Mr.  Pirie  was 
the  same  which  the  other  parties  (meaning  to  act 
in  conjunction  with  Mr.  Pirie)  had  (perhaps  rather 
hastily)  accepted. 

The  proposal  offered  to  Bell  and  Sword  by  Syme 
was  the  purchase  of  the  one  fourth  upon  18D/.  less 
than  the  original  costs.     Nothing  is  said  here  about 
outstanding  debts  due  from  the  ship  and  the  ma- 
nager, 
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nager,  Mr.  Ferguson  Syme.  How  am  I  to  understand   '^^  Frakcw. 

this  ?    Certainly  when  the  matter  is  proposed  to  ZJ^JI^^Tsao. 

Mr.  Pirie  he  accepts  the  proposition,  upon  the 

express  condition  only^  that  he  should  not  stand 

liable  for  the  outstanding  debts  of  the  ship.  Is  this 

acceptance  of  his,  so  limited,  the  same  acceptance 

as  that  of  Messrs.  Bell  and  Sword  ?    If  not,  he  left 

the  other  parties  at  entire  liberty,  and  his  refusal 

did  not  prevent  them  from  making  their  bargain 

fully  effectual ;  for  they  had  stipulated  only  for  his 

having  the  same  bargain  offered  to  his  acceptance, 

and  if  he  added  new  ^nd  important  conditions,  it 

was  not  the  same.     He  must  be  understood  to 

have  rejected  that  proposal,  which  they  had  been 

content  to  accept. 

Now  upon  this  question  of  fact,  and  the  under- 
standing of  the  parties  about  it,  I  find  great  diffi- 
culty in  ascertaining  the  truth  from  the  evidence 
that  is  offered,  which  consists  principally,  almost 
entirely,  in  correspondence.  I  have  already  ob- 
served^ that  in  the  contract  accepted  by  Bell  and 
Sword,  nothing  at  all  is  expressed  about  an  indem- 
nity from  the  outstanding  debts,  though  natural 
that  it  should.  Was  it,  however,  so  understood  ? 
If  it  was  a  part  of  the  contract  left  to  the  mere 
understanding  of  the  parties,  it  was  a  part  very 
unfit  to  be  so  left.  How  stands  it  upon  the  evi- 
dence ?  In  one  letter  it  seems  that  they  agreed  to 
pay  their  share  of  the  outstanding  debts. — In  the 
letter,  No.  7>  annexed  to  the  affidavit  of  Mrs.  St/me^ 
Bell  says,  '*  I  hereby  bind  and  oblige  myself  to 
repay  you  whatever  sum,  upon  an  investiga- 
tion of  the  accounts,  it  may  be  found  that  you 
have  overpaid ;  and  I  hereby  agree  to  leave  the 

F  F  2  **  adjustment 
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TheFBAveu.   •<  adjustment  of  them  to  Mr.  William  Smithy  as 

**  sole  arbiter,  and  this  in  reference  to  our  agree- 
<<  ment  for  the  sale  of  the  said  share."  Again, 
in  various  passages,  they  represent  Mr.  Pirie  as 
having  introduced  this  indemnity  as  an  entire 
variation  from  their  contract  In  the  letter.  No.  5, 
annexed  to  Pirie's  affidavit,  they  write,  "  We  fear 
'<  they  mean  to  take  advantage  of  you  not  having 
*^  accepted  direct  to  the  offer."  So  in  the  letter. 
No.  5,  annexed  to  the  same  affidavit,  **  We  ex- 
pressed our  fear,  however,  to  you,  that  you  had 
not  accepted  the  offer  exactly  in  the  terms  of 
it."  Again,  in  the  letter.  No.  8,  they  say,  "  The 
*'  unfortunate  part  of  the  business  was,  your  not 
"  at  once  accepting  the  offer  as  made."  In  all 
these  letters  there  is  a  direct  admission,  that  they 
had  not  insisted  on  such  an  engagement ;  yet 
there  are  passages  that  have  a  contrary  aspect.  In 
the  letter  from  Bell  and  Sword  to  Smithy  who  was 
the  agent  for  Syme,  a  copy  of  which  letter  was 
sent  to  Piriej  inclosed  in  that  which  is  marked 
No.  6,  they  say,  **  Of  course  you  will  give  indem- 
•*  nification  against  ship's  debts  which  we  wrote 
**  you  for  —  say  letter  of  relief  from  all  debts  due 
**  on  the  ship ;  and  unless  we  receive  this,  in  fact 
'*  you  would  be  getting  the  shares  for  nothing." 
Again,  at  the  close  of  the  letter,  No.  8,  addressed 
to  Pirie f  they  say,  **  We  have  troubled  you  at 
**  this  length,  to  put  you  on  your  guard  against 
•^  accepting  any  other  offer,  that  does  not  for  its 
"  basis  warrant  you  free  of  all  the  outstanding 
*^  debts,  which  we  suppose  will  be  near  300/." 
From  all  these  expressions  one  would  be  led  to 
suppose  that  they  must  have  looked  to  the  same 

sort 
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sort  of  protectioii  for  themselves.  The  shares  were  ^^  f»a»c». 
equal ;  the  purchase  money  would  be  the  same ;  ^^^  j^  ^^^^ 
and  of  course  it  must  be  supposed  that  they  had 
provided  some  way  or  other  for  the  like  indem- 
nity to  themselves.  There  is  an  inconsistency  in 
these  letters  which  I  am  not  quite  able  to  clear 
away. 

The  offer  is  made  to  Pirie  ;  he  expressly  insists 
upon  an  indemnity.  The  offer  is  retracted ;  but 
then,  strange  to  tell^  not  upon  the  ground  of  that 
demand  at  all,  as  far  as  appears,  but  on  the 
ground  of  circumstances  that  had  occurred^  which 
had  changed  the  mother^ s  mind.  The  letter  of 
Smithy  the  agent  of  Mrs.  Syme^  to  Bell  and  Sword, 
is  in  these  terms :  *^  With  reference  to  my  letter 

<  of  the  4th  instant,  I  am  instructed  by  Mrs.  Syme 

*  to    say,    that    circumstances    have    occurred 
'  which  have  induced  her  to  decline  purchasing 

*  Mr.  Pirie^s  fourth  share  of  the  Frances  at  the 

<  sum  mentioned.''  It  was  hardly  possible  that  the 
thing  should  have  been  so  expressed,  if  the  offer 
had  been  retracted  on  the  mere  demand  of  indem- 
nity. It  must  have  been  said  at  once,  ^^  We 
made  the  offer,  but  Mr.  Pirie  has  rejected  it  as 
proffered ;  therefore  we  are  free."  It  is  impos- 
sible that  they  should  have  wrapped  it  up  in  a 
reference  to  mere  unexplained  circumstances. 

A  letter  of  BeU  and  Sword  immediately  follows, 
which  I  find  great  difficulty  in  understanding. 
In  this  letter,  which  is  dated  November  8th,  and 
addressed  to  Smith,  they  thus  express  themselves ; 
**  We  have  yours  of  the  6th  instant,  which  sur- 
,<^  prises  us  not  a  little ;  the  sum  mentioned  was 
^<  100/,  less  than  Mr.  Pirie  bad  paid^  and  con- 

F  F  S  **  sequently 


430  CASES  DETERMINED  IN  THE 

TheFRAKcn.   <«  sequently    agreeably   to    the    offer    made    by 

Aimi  isL  1820.  **  ^^*  Syme ;  but  that  Mrs.  Syme  may  have  no 

"  opportunity  of  taking  advantage  of  Mr.  Phrie^^ 
*'  non-acceptance  of  her  offer,  we  hereby  for  him 
«*  accept  of  her  offer  to  him  of  the  fourth  share  of 
"  the  FranceSj  in  terms  thereof.'*  What  autho-* 
rity  they  had  for  this  I  am  at  a  loss  to  know,  nor 
can  I  suggest  any  reasonable  explanation  of  the 
contents  of  this  letter. 

In  this  course  of  involved  transactions  and 
details  I  find  it  very  difficult  to  pronounce  upon 
the  interests  of  the  paities;  and  amongst  other 
interests,  that  of  Syme  on  the  purchase  of  Bell 
and  Sword* ^  share,  which,  if  substantiated,  would 
give  him  the  right  to  the  certificate  of  registry. 
Here  is  the  money  actually  paid,  though  the 
parties  profess  themselves  ready  to  return  it; 
here  is  an  order  for  sale  of  a  paii:  of  this  vessel, 
but  executed  by  a  person  who  has  not  a  par- 
ticle of  interest  in  the  vessel ;  here  is  a  con- 
tract of  sale,  the  efficacy  of  which  was  to  depend 
upon  the  efficacy  of  a  sale  to  be  subsequently 
offered  to  another  party,  which  has  not  taken 
effect,  but  which  it  is  averred  the  party  has  a 
legal  power  to  enforce,  according  to  the  law  of 
that  part  of  the  kingdom  to  which  the  vessel 
belongs.  Is  this  a  case  then  so  clear  in  its  circum- 
stances as  to  authorize  the  Court  to  proceed  to 
the  strong  measure  of  changing  the  possession  of 
what  is  called  the  register?  I  confess  I  think 
that  not  only  the  confused  state  of  the  private 
interests  here,  but  likewise  important  questions  of 
public  policy,  forbid  me  so  to  consider  it.  Cases 
have  been  quoted  of  decisions  on  various  in- 
terests — 
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terests  —  legal  interests,  equitable  interests,  in-  TtiieFRAircM. 
choate  interests,  and  vested  interests  under  the 
navigation  laws.  I  am  not  prepared,  by  the  only 
evidence  oflered,  (that  of  these  letters,)  to  say  to 
which  class  of  interests  the  asserted  interests  here, 
are  to  be  referred,  or  what  their  actual  state 
legally  is.  It  is  certain,  that  the  later  decisions 
of  the  Courts,  attending  to  the  necessities  of  com- 
merce, have  mollified  the  rigour  of  some  construc- 
tions of  this  class  of  statutes  that  were  adopted  in 
the  earlier  cases,  and  amongst  others,  particularly, 
in  that  leading  case  of  Moss  and  Chamock.  But  2  East,  399. 
I  am  not  aware  that  any  decision  has  recognised 
the .  validity  of  a  transfer  to  a  mere  agent  or  trus- 
tee, the  name  of  the  real  owner  of  the  part  so  trans- 
ferred being  entirely  concealed.  The  general  rule 
I  take  to  be,  that  the  register  and  certificate  are 
conclusive  evidence  of  want  of  title  against  those 
not  named  therein :  what  the  practice  of  the 
custom-houses  upon  the  point  is,  I  have  endea- 
voured, but  without  success,  to  learn  from  the 
custom-houses  both  of  England  and  Scotland.  It 
may  be,  for  any  thing  that  I  know  to  the  con- 
trary, that  the  necessities  of  commerce  may  have 
induced  a  practical  relaxation  even  to  that  extent 
But,  under  an  ignorance  of  any  such  existing 
practice,  and  looking  to  the  literal  tenor,  and 
likewise  the  fundamental  policy  of  these  statutes, 
I  cannot  presume  it.  Neither  can  I,  upon  the 
jarring  representations  given  in  these  letters,  take 
upon  me  to  pronounce  what  sort  of  interests  these 
involved  transactions  have  given  to  the  respective 
parties.  That  must  be  the  subject  of  a  more 
direct  and  stringent  inquiry,  applied  to  a  formal 

F  F  4  investigation 
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iiMFftAircit.   investigation  by  a  proper  court,  and  ought  not, 

jmu  ist,  issou  ^^^  cannot  be  decided  here,  upon  a  mere  bye 

question  of  the  possession  of  the  register. 

What  I  shall  do,  therefore,  in  this  case,  will  be 
to  restore  matters  to  the  footing  on  which  they 
were  placed  before  the  institution  of  this  suit,  by 
restoring  the  register  to  the  hands  that  then  held 
it.  The  parties  must  resort  elsewhere  for  the 
investigation  of  their  titles.  But  I  shall  not  dis- 
miss this  cause  at  present ;  for  I  shall  reserve  the 
consideration  of  costs  till  the  real  justice  of  the 
case  is  determined  by  the  competent  jurisdiction, 
or  till  the  parties  themselves  have  come  to  some 
clear  adjustment  upon  the  subject  of  their  litigated 
claims. 
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WATERLOO,  BiECH. 

nnHIS  was  a  cause  instituted  on  behalf  of  William     ''^^^^ 

Moffat  esquire,  the  owner,  William  Adamson  The  East  indk 
the  pommander,  and  the  rest  of  the  officers  and  ^^pj" 
crew  of  the  East  India  ship  Winchelsea,  against  fr«™  ^J^^' 
the  ship  Waterloo  and  her  cargo,  for  services  ren-  to  a  ship  in  their 
dered  to  the  Waterloo  and  her  cargo,  when  in  a  ^^*2[^iS' 
situation  of  distress  in  the  Indian  seas.    An  ap-  ^  •.■^"f  Jf- 

r     longing  to  theio. 

pearance  was  given  for  *^  The  United  Company 
of  Merchants  trading  to  the  East  Indies/'  as  the 
owners  of  the  Waterloo  and  the  principal  part  of 
her  cargo ;  and  it  was  contended  on  their  behalf, 
that  by  the  terms  of  the  charterparty,  and  of  the 
instructions  under  which  the  ships  sailed,  no  sal- 
vage could  be  demanded  for  services  rendered  by 
one  of  these  ships  to  the  other,  and  that  the  East 
India  Company  were,  by  usage  and  practice,  ex- 
empt from  the  liability  to  pay  salvage. 

Judgment. 
Sir  W.  Scott.  —  This  is  a  demand  of  salvage 
made  by  the  owner,  officers,  and  crew  of  the  ship 
Winchelsea,  which  was  chartered  to  the  East  India 
Company,  for  services  rendered  to  the  ship  Water^ 
loo  and  her  cargo.  The  suit  commenced  by  an 
arrest  of  the  ship,  the  cargo  having  been  previ- 
ously delivered.  The  ship  and  cargo  are  of  great 
value,  275,000/.,  and  the  East  India  Company 

have 
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TheWATMioo.  have  appeared  as  the  principal  owners  of  both. 
j^^^^  They  do  not  deny  that  services  have  been  per- 
1820.  formed,  which,  in  other  cases,  would  be  clearly 
and  justly  deemed  salvage  services,  and  entitled  to 
remuneration  as  such.  This  being  admitted,  it  is 
unnecessary  in  the  present  discussion  to  enter  into 
any  particular  description  of  them ;  for  the  present 
discussion  is  altogether  independent  of  their  par- 
ticular extent;  the  question  turns  upon  a  more 
general  right,  asserted  on  the  part  of  the  East^ndia 
Company,  of  an  entire  exemption  from  the  pay- 
ment of  salvage. 

It  would  have  been  convenient  if  this  claim  of 
exemption  had  been  more  accurately  defined,  both 
in  the  act  on  petition  and  in  the  argument.  It  has 
been  alleged  and  contended,  that  cases  of  salvage 
arise  only  where  the  ships  belong  to  different  per- 
sons, but  that  here  they  belong  to  the  same  persons ; 
and  if  that  were  the  fact,  the  absurdity  would 
follow  of  the  same  person  paying  to  himself.  But 
the  fact  is  directly  the  reverse,  for  the  ship  saved 
belongs  to  the  East  India  Company,  and  the  ship 
which  performed  the  service  to  other  individuals, 
who  let  her  upon  freight  to  the  Company,  and 
under  a  particular  charter,  but  which  charter,  of 
course,  leaves  the  property  in  the  vessel  exactly 
where  it  found  it,  and  in  all  respects,  where  the  en- 
gagements of  the  charterparty  do  not  apply,  as 
independent  a  property  as  that  in  any  other  vessel 
whatever.  The  commander,  officers,  and  crew, 
are  all  appointed  by  the  owner ;  they  cannot  be 
transferred  to  a  Company's  ship  at  the  pleasure  of 
the  Company,  as  the  King's  officers  and  crew  are, 
at  the  pleasure  of  the  crown,  to  another  of  his 

Majesty's 
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Majesty's  ships ;  it  is  merely  by  the  voluntary  act  TheWA- 
or  contract  of  the  owner  that  the  voyage  is  under-  ^^^^^ 
taken,  for  the  Company  had  no  other  right  so  to  i^^- 
employ  her.  AH  argument,  therefore,  that  is  built 
upon  identity  of  interest  totally  fails.  Again,  it 
has  been  alleged  that  the  Company  is  not  subject 
to  salvage  in  the  case  of  ships  generally  employed 
in  their  service ;  but  the  argument  has  turned  out 
very  short  of  that  extent,  being  confined  to  ships 
associated  together,  and  sailing  under  particular 
instructions  for  mutual  aid  and  protection.  How 
far  does  usage  extend  upon  this  point  ?  Is  it  uni- 
versal, or  is  it  restricted  to  the  latter  case?  Cer- 
tainly, where  an  exemption  is  claimed  from  a  sub- 
mission to  a  general  rule,  the  exemption  ought 
to  be  so  set  forth  as  to  be  intelligible  in  its  extent. 
An  indefinite  claim  of  exemption  is  rank.  It  is 
not  enough  to  say,  that  the  immediate  claim  comes 
within  the  smallest  extent.  The  Court  must  know 
what  it  is  you  claim  ;  for  the  claim,  when  stated 
exactly  as  it  is,  may  destroy  itself  in  toto,  and 
appear  to  have  no  rational  foundation  whatever. 
To  what  is  it  that  your  written  documents  are  con- 
tended to  apply  ?  to  what  your  usage  ?  for  upon 
these  two  foundations  the  claim  of  exemption  rests^ 
and  the  Court  ought  to  be  precisely  informed  what 
is  the  extent  you  assign  to  each  of  them. 

This  information  is  peculiarly  necessary  in  a  case 
where  the  exemption  is  claimed  from  a  right  other- 
wise universally  allowed,  and  highly  favoured  in 
law,  for  the  protection  of  those  who  are  subjected 
to  it ;  for  it  is  for  their  benefit  that  it  exists  under 
that  favour  of  the  law.  It  is  what  the  law  calls 
JUS  liquidissimunif  the  clearest  general  right  that 

they 
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TheWAmixM.  |jiey  who  have  saved  lives  and  property  at  sea 

j^^27th,     should  be  rewarded  for  such  salutary  exertions; 

18S0.        and  those  who  say  that  they  are  not  bound  to 

reward,  ought  to  prove  their  exemption  in  very 

definite  terms^  and  by  arguments  of  irresistible 

cogency. 

The  twQ  grounds  of  exemption  which  have 
been  relied  upon  are,  first,  written  documents^  viz. 
the  charterparty  and  instructions ;  and  secondly, 
the  usage,  which  has  been  described  in  the  argu- 
ment as  generally  understood  by  all  parties. 

I  have  searched  the  documentary  evidence  with 
great  attention,  but  have  not  been  able  to  dis- 
cover that  salvage  is  in  any  way  provided  for  or 
even  named  in  those  instruments,  and  I  confess 
that  I  think  the  claim  of  being  discharged  from  a 
liability  to  salvage  is  one  which  a  Court  would 
not  be  justified  in  adipitting,  unless  the  discharge 
appeared  in  express  terms,  and  in  a  contract  that, 
by  the  use  of  clear  and  explicit  language,  should 
remove  all  doubt  respecting  the  common  under- 
standing of  both  parties.  A  clear  and  general 
right  ought  not  to  be  ousted  by  questionable  ex- 
pressions and  violent  constructions.  In  these 
instruments,  which  are  framed  with  minute  atten- 
tion to  a  great  many  subjects  that  are  likely  to 
occur,  provision  is  made  respecting  freight,  aver- 
ages of  difierent  kinds,  demurrages,  employment 
in  warfare,  and  several  other  possible  occurrences. 
Salvage  performed  to  others  is  certainly  no  where 
included  in  any  of  these  provisions,  and  it  is  not 
distinctly  mentioned  by  itself;  nor  is  it  within 
the  competency  of  the  Court  to  include  it  in  any 
of  them  by  any  fair  interpretation,  and  still  less 

1 1  can 
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can  it  insert  it  as  a  substantive  part  of  the  agree-  TheWAWEuw. 
ment    Some  observations  have  been  made  upon     j^^^q^ 
the  propriety  and  impropriety  of  inserting  some        i«*>* 
such  covenant  in  the  future  charterparties  of  the 
Company.    Upon  such  topics  I  have  no  observa* 
tion  of  my  own  to  offer ;  they  belong  to  those  l^ 
whom  the  general  interests  of  that  great  establish* 
ment  are  conducted.     The  only  remark  I  shall 
venture  to  make  is  the  very  obvious  one,  that  it 
is  highly  expedient  that  there  should  be  a  clear 
understanding  of  the  contract  upon  this  matter 
amongst  all  parties. 

It  has  been  said,  however,  that  there  is  anacknow-* 
ledged  understanding  to  this  effect,  and  that  thisun-* 
derstanding  is  sufficiently  proved  by  the  usage  as  well 
as  by  the  instructions.  As  to  the  instructions,  they 
appear  to  be  very  limited  in  their  application ;  in 
the  first  place,  they  apply  to  associated  ships  only^ 
and  do  not  extend  to  other  ships  which  are 
merely  employed  by  the  Company ;  but  if  they 
did,  they  extend  no  further  than  to  enjoin  the 
duty  of  assisting  other  ships  belonging  to  the  Com- 
pany ;  but  they  do  not  express  that  this  duty, 
which  it  is  very  proper  to  enjoin,  shall  receive 
no  remuneration,  whatever  be  the  active  merit, 
whatever  be  the  suffering  incurred  in  perfuming 
it.  It  is  the  duty  of  all  ships  to  give  succour  to 
others  in  distress;  none  but  a  freebooter  would 
withhold  it ;  but  that  does  not  discharge  from 
liability  to  payment  where  assistance  is  substan- 
tially given.  The  Company  might  possibly  sustain 
their  claim  of  exemption  in  cases  of  slight  services 
rendered  by  ships  in  their  employ ;  but  it  is  quite 
another  thing  to  sustain  a  sweeping  claim  of  ex- 
emption 
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TheWATiiLoo.  emption  in  all  cases  whatever.     But  the  usage  is 
ji^g^tj^     said  to  prove  the  existence  of  the  understanding. 
i8«o.        I  have  already  noticed  that  the  usage  is  not  de- 
scribed in  any  proper  liiftitation  of  its  extent.     It 
cannot  be  said  to  apply  universally  to  all  other 
ships,  for  if  so,  an  East  India  ship  could  never 
entitle    itself  to    a  salvage,    which   can   hardly 
be  admitted ;  and  if  their  ships  could  be  salvors 
against  others,  surely  upon  a  common  principle  of 
mutuality   other  ships    may   be    salvors   against 
them.    But  if  the  nonpayment  of  salvage  is  to  be 
restricted  to  ships  in  their  employ,  that  restriction 
must  be  introduced  by  contract  expressed  or  under- 
stood, for  otherwise  a  Company's  own  ship  would 
be  entitled   against  the  ships   in  their  employ, 
and   the   ships   in   their   employ  would  not  be 
entitled  against  them  reciprocally.     In  this  par- 
ticular case  the  facts  might  have  been  inverted^ 
and  the  Company's  ship   have  been  the  salvor 
of  the  other.     But  it  is  said,  that  the  agree- 
ment has  been  so  generally  acted  upon,  that  sal- 
vage has  in  no  case  been  paid.     How  many  cases 
may  have  occurred  in  which  it  was  really  due, 
and  in  which,  being  due,  it  was  not  paid  or  settled 
in  some  way  of  remuneration  or  other  —  how  far 
the  persons  who  let  out    their  ships  may  have 
looked  to  other  and  larger  interests  to  be  expected 
from  the  patronage  of  that  great  body,  in  case 
they  did  not  push  their  demand  to  the   extent 
of    litigation  —  I   have    no   means   of  knowing. 
These  are  all  considerations  that  leave  the  ex- 
istence and  effect  of  this  universal  negative  usage 
in  a  state  of  infirmity.     But  here  is  a  gentle- 
man, the  contractor,  who  swears  most  positively 

that 
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that  he  had  no  such  understanding  of  the  con-  i^«Wat»u>o. 
tract,  and  that  after  forty  years  connection  with  \^^27ib 
the  employment,  he  never  heard  any  thing  of  such  >®2o. 
an  understanding.  This  goes  a  long  way  to  affect 
the  usage  in  all  views  of  it.  It  cannot  be  supposed 
that  he  was  ignorant  of  that  which  all  other  per- 
sons, placed  under  the  same  circumstances  as  him- 
self, fully  understood.  He  could  not  have  been 
for  forty  years  an  inattentive  observer  of  similar 
contracts  made  by  other  persons  employed  in  the 
same  manner  as  himself*  It  coiild  be  ho  ^secret  or 
novelty  to  him.  If  it  was  so  universally  understood 
by  others.  I  cannot  but  think  it  a  material  defect 
on  the  part  of  the  Company ,^  that  they  have  pro- 
duced no  such  persons  to  prove  their  understanding 
of  the  matter.  It  would  have  gone  a  great  way, 
indeed,  to  establish  their  interpretation  -of  these 
instructions,  if  other  contractors  ha^  come  forward, 
and  said  that  such  had  been  always  their  interpreta- 
tion of  it.  That  would  have  proved  the  witness  an 
uninformed  man,  who  had  been  careless  in  his  in- 
quiries, and  who  might  perhaps  be  bound  by  the 
common  understanding  of  the  contract,  though  he 
himself  had  not  so  understood  it.  '  Although  it 
might,  perhaps,  still  remain  a  question,  whether  he 
was  bound  by  the  tacit  understanding  of  others  in 
such  ;  contracts,  when  his  own  contract  did  Hot 
purport  any  such  thing,  and  he  himself  had  never 
meant  so  to  contract. 

.  The  understanding  here  is  proved  only  by  the 
clerks  of  the  freightioflSce  to  the  Company.  They 
are  very  respectable  persons ;  but  they  only  prove 
that  no  such  claim'  of  salvage'  has  been  made  or 
allowed  in  the  department  to  which  they  belong, 

as 
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iiieWAxxiMo.  as  it  certainly  would  not  upon  any  supposition. 

jwm  27thr  "^^^^  being  my  opinion  of  the  case,  I  shall  cer- 

1852a        tainly  overrule  the  argument  in  favour  of  exemption, 

and  proceed  to  the  consideration  of  this  case  as 

one  of  salvage.    I  am  desirous  to  hear  counsel  on 

the  merits  of  the  case. 

Adams  and  Lushmgton  for  the  salvors,  said  it 
would  be  unnecessary  for  them  to  detain  the  Court 
at  any  great  length  in  the  observations  they  deemed 
it  their  duty  to  make.     The  amount  of  the  pro- 
perty on  board  the  Waterloo^  and  the  value  of  that 
ship  herself,  amounting  together  to  the  sum  of 
j£^5,000,  would  form  a  very  important  feature 
in  the  quantum  of  salvage  which  the  Court  should 
think  proper  to  award.    Neither  was  the  value  or 
bulk  of  the  property  transferred  from  the  Waterloo 
to  the  Winchelsea  to  be  left  out  of  consideration. 
It  composed  a  valuable  part  of  the  cargo,  to  the 
amount  of  ^8,000,  and  was  of  very  considerable 
tonnage.   The  merit  of  the  service  thus  performed 
was  much  enhanced  by  the  danger  in  which  the 
property  already  on  board  the   Winchelsea  was 
subjected  to   by  this  bulky  addition;  and  there 
seemed  little  reason  to  doubt,  that  if,  as  was  very 
probable  in  those  inhospitable  regions,  a  storm 
had  arisen,  the  whole  of  the  property  must  have 
been  sacriliiced;  the  salvage,  therefore,  was  per- 
formed with  very  great  risk  to  the  property  of  the 
salvors.     They  referred  the  Court  to  two  letters 
written  by  Captain  Birchy  the  commander  of  the 
Waterloo^  which  shewed  his  opinion  of  the  services 
performed.    In   one  of  them,   addressed  to  the 
commander  of  the  Winchelsea,  Captain  iSircA,  in 

verv 
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very  energetic  terms,  thanks  him  for  the  great  ser-  TheWAT«»w». 
vices  he  has  rendered  him,  and  f  br  the  promptness  ""X^TstaT 
with  which  Captain  Adamson  took  the  cargo  on  ^^^- 
board  his  vessel ;  he  could  not  express  his  thanks 
for  such  services,  but  he  assured  Captain  Adamson 
they  would  ever  be  most  gratefully  remembered 
by  him^  In  the  other,  which  was  written  imme- 
cUately  on  the  arrival  of  the  ship  in  the  Downs^  to 
Mr.  Mqffat  the  owner.  Captain  Birch  thus  expresses 
himself,  after  stating  the  nature  of  the  services : 
"  I  express  to  you  my  sincere  thanks  for  the 
obligations  I  am  under  to  Captain  Adamson^  for 
the  very  prompt,  cheerful,  and  material  services 
he  has  rendered,  and  I  am  fully  sensible  of  the 
inconvenience  he  was  put  to.''  What  language 
could  be  found  better  adapted  to  shew  the  merit 
of  the  services  performed  —  prompt  in  offer, 
cheerful  in  performance,  and  material  in  effect? 
The  Court  would  also  consider,  that,  in  the  per- 
formance of  this  salvage  service,  the  vessel  itself 
had  sustained  serious  injury:  she  was  certainly 
enabled  to  complete  her  voyage ;  but,  on  examin- 
ation here,  it  was  found  that  her  timbers  were 
strained,  and  she  was  obliged  to  undergo  some 
extensive  repairs  before  she  could  again  proceed 
to  sea.  They  therefore  hoped  the  Court  would 
consider  this  a  service  of  considerable  merit,  and 
assign  a  proportionate  reward ;  and  they  could  not 
help  here  remarking  upon  the  conduct  pursued  by 
the  ^ast  India  Company;  they  were  as  much 
interested  in  the  promoting  salvage  service  as  the 
committee  of  Lloyd^s ;  and,  instead  of  straining 
charterparties  and  raking  up  points  of  law,  as 
they  have  done  in  this  case,  they  would  have 
VOL.  II.  6  G  exhibited 
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HieWATiuuKv  exhibited  much   more  wisdom  in  pursuing  the 

j^ne27th,     ©xample  of  the  committee  of  Lloj/cTs,  of  giving 

18^-        some  additional    remuneration    to    that  usually 

awarded,  and  thereby  insuring  future  attention  to 

their  vessels  when  in  danger. 

Swabey  and  Jenner^  on  behalf  of  the  East  India 
Company,  contended  that  the  merits  of  this  case 
had  been  much  over-rated  by  the  counsel  in  favour 
of  the  salvors.  The  Court  would  recollect  that  these 
ships  were  sailing  in  company,  and  under  the  same 
orders ;  so  that  the  performance  of  the  service  was 
a  mere  act  of  duty  which  they  owed  to  their  em- 
ployers ;  and,  indeed,  throughout  the  whole  of  the 
evidence,  there  did  not  appear  any  risk  or  danger 
of  either  life  or  property,  and  it  certainly  could 
not  be  considered  as  a  case  entitled  to  any  extra- 
ordinary remuneration.  The  East  India  Company 
did  not  now  mean  to  deny  the  right  to  salvage^  and 
with  respect  to  its  amount  they  relied  with  con- 
fidence on  the  decision  of  the  Court,  to  which  they 
would  bow  with  the  most  perfect  respect 

Judgment. 
Juiy4th,  Sir  JV.  Scott.  —  I  believe  the    only  question 

reserved  is  the  consideration  of  quantum.  The 
property  saved  is  very  considerable  in  amount.  It 
is  the  practice  of  this  Court,  when  the  property 
is  of  small  amount,  to  award  a  larger  proportion 
of  the  value  of  ship  and  cargo ;  where  the  pro- 
perty  is  of  greater  value,  the  Court  always  con- 
ceives a  less  proportion  is  sufficient ;  and  where  it 
is  of  vast  extent,  as  in  this  case,  a  moderate  pro- 
portion may  reasonably  be  considered  as  a  compe- 
tent 


1820. 
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tent  reward.  In  this  case,  I  am  also  bound  to  TheWAWELoo. 
observe,  that  the  ships  were  sailing  together,  in  jufy4ih, 
association,  and  under  the  same  orders ;  and,  also,  ^^^• 
that  in  the  course  of  the  voyage,  the  very  ship 
salved  rendered  some  efficient  service  to  the  per- 
sons now  claiming  salvage,  when  the  vessel  of  the 
latter  had  got  into  distress.  Combining  all  these 
circumstances,  I  allot  the  sum  of  i^4,000 ;  and  in 
subdividing  this,  I  decree  one  half  to  the  owners, 
because  their  vessel  ran  considerable  risk,  by  taking 
on  board  the  valuable  articles  saved,  many  of 
which  were  of  great  weight ;  in  consequence  of 
which  their  ship  was  strained^  and  obliged  to 
undergo  repairs.  Nor  can  1  altogether  lose  sight 
of  the  danger  which  she  thus  incurred  of  vitiating 
her  insurance^  although  that  may  be  a  questionable 
point 

I  pronounce  that  the  sum  of  ^4,000  is  due  for 
salvage,  and  condemn  the  East  India  Company  in 
that  sum,  and  in  the  expences  of  the  suit,  and 
direct  the  distribution  to  be  made  as  follows,  viz.: 
jiQfOOO  to  be  paid  to  WiUiam  Moffat  esquire,  the 
owner  of  the  ship  Whwhelsea ;  £500  to  William 
Adamson,  the  commander;  and  the  remainiag 
^l,50O  to  be  divided  between  the  rest  of  the 
officers  and  crew,  in  the  same  manner  as  prize 
proceeds  would  have  been  distributable  amongst 
them. 


G02 
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GENOA  and  its  Dependencies,  Spezzia,  Savona, 

and  other  towns. 


Jii/j^  19th,  1880. 
Greenwich 


nPHIS  was  a  proceeding  instituted  on  the  part  of 
Hcipitaili  not  the  Commissioners,  Governors,  and  Treasurer 
^tage  }3^'  of  Greenwich  Hospital,  against  Richard  BirU  a 
i^'Jj^cTJ^  prize  agent,  for  the  purpose  of  trying  the  right  of 
pedition  of  sea    the  Hospital  to  reccivc  five  pounds  per  centum  on 

and  land  fbroes*  •»  /• 

the  proportion,  due  to  the  naval  forces,  of  the  pro- 
ceeds of  the  booty  taken  upon  the  surrender  of 
Genoa  and  its  dependencies,  on  the  18th  of  April 
1814,  to  a  conjunct  expedition  of  his  Majesty's  sea 
and ''Mid  forces,  under  the  command  of  Admiral 
Sir  Edward  PelleWj  now  Lord  Eamouth^  and 
General  Lord  William  Bentinck.  The  usual  pro- 
ceedings were  instituted  in  the  Court  of  Admi- 
ralty, and  on  the  24th  of  January  1815,  the 
property  was  condemned  as  good  and  lawful  prize 
to  his  Majesty.  On  the  1st  of  August  1815,  the 
Prince  Regent,  by  warrant  under  his  sign  manual, 
granted  the  proceeds  of  the  booty  to  Lord  Ex- 
mouth  and  Lord  William  Bentinck^  and  appointed 
them  trustees  for  the  division  and  distribution 
thereof  to  the  naval  and  military  forces  by  which 
the  capture  was  effected.  A  monition  was,  in  the 
first  place,  taken  out  against  Lord  Exmouthj 
calling  upon  him  to  pay  the  amount  of  the  per* 
centage  claimed  by  the  Hospital,  or  to  shew  cause 
to  the  contrary ;  but  in  consequence  of  its  having 
been  discovered  that  a  part  of  the  proceeds  were 

in 
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ia  the  possession  of  Mr.  Birt^  who  had  received    g«»oa,  &e. 

them  for  the  purpose  of  distribution,  the  pro-  XIigtMsao* 

ceeding  against  Lord  ExmotUh  was  abandoned, 

and  a  similar   monition  was   taken  out   against 

Mr.  Birt.    An  appearance  was  given  for  Mr.  Birtf 

and  an  act  on  petition  entered  into^  in  which  the 

acts  of  parliament  intended  to  be  relied  upon  were 

set  forth,  viz.  on  the  part  of  the  Hospital,  46  G.  3. 

c.  100  and  101,  5b  G.  3.  c.  1,  57  G.  S.  c.  127,  and 

on  the  part  of  Mr.  JSir/,  45  G.  3.  c.  72. 

Judgment. 
Sir  fV.  Scott.  -^  This  question  arises  upon  a  claim 
of  per-centage  made  by  the  Governors  of  Green- 
wich  Hospital,  upon  property  taken  at  Genoa^  in 
the  month  oi  April  1814,  by  a  conjunct  expedi- 
tion of  sea  and  land  forces,  under  the  command  of 
Sir  Edward  PellerVj  now  Lord  Exmouth^  and  Lord 
William  Bentincky  which  was  condemned  in  this 
Court  in  the  month  of  January  1815,  as  lawful 
prize.  Various  statutes  are  referred  to  as  the  sole 
foundation  of  this  claim,  and  if  it  be  not  sup* 
ported  by  tliese  statutes  it  has  no  foundation  what- 
ever. The  only  appeal  made  by  the  claimants  is 
to  these  statutes :  they  pretend  to  no  other  title, 
and  the  first,  and  indeed  the  only  point  for  con^ 
sideration  therefore  is,  whether  these  statutes  do, 
by  fair  interpretation,  give  the  interest  claimed. 
There  is  no  occasion  for  entering  into  controversy 
about  the  interpretation  of  clauses  in  the  general 
Prize  Acts,  or  in  any  other  acts  whatever.  Re- 
ceived interpretations  of  what  are  called  the  Prize 
Acts,  being  upon  subjects  of  some  affinity,  may 
possibly  aid  the  interpretation  of  these  special 

gg3  acts; 
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GwfOA,  &c     acts  ;    but  I  repeat,  that  the  title  to  the  per- 
jiifc^  19th,  1820.  centage  claimed  for  the  Hospital  must  be  shewn 

existing  in  these  acts,  (which  are  the  acts  of  dona- 
tion,) or  it  does  not  exist  at  all.  Now  I  am  of 
opinion,  both  upon  reasoning  and  authority,  that 
such  title  cannot  be  maintained  upon  any  fair 
interpretation  of  these  acts. 
46  G.  s.  cc  100  The  acts  in  number  are  three;  the  46th  oi George 
*"  the  Third,  c.  100,  one  in  the  same  year,  c.  101,  and 

57  G.  s.  c  127.  the  57th  of  George  the  Third,  c.  127-    There  is  in- 
55G.S.  e.1.     deed  a  fourth  cited,  but  it  does  not  bear  upon  the 

question  before  me,  and  I  shall  not,  therefore,  at 
present  consider  it.  The  first  act  in  substance  states, 
^<  that  all  prize  agents  shall,  from  and  after  the 
passing  of  the  act,  pay  to  the  Hospital  1/.  IS^.  4d. 
per  cent,  upon  the  net  proceeds  of  all  prizes  taken 
during  the  present  war  by  any  ship  or  vessel  of 
Sect  4.  war  in  his  Majesty's  pay ;"  and  states  to  the  same 
effect  with  respect  to  bounty  bills.  Here  is  not  a 
word  about  land  booty  taken  by  the  conjunct 
operation  of  army  and  navy,  and  I  am,  therefore, 
led  to  the  consideration  of  the  meaning  of  the 
word  j!7n^e,  as  here,  applied.  It  evidently  means 
maritime  captuifj^'^eftected  by  maritime  force  only 
—  ships  and  cargoes  taken  by  ships.  It  is  perfectly 
well  known,  that  a  land  force  has  no  interest  in 
prize  properly  so  called;  what  a  land  force  takes 
by  itself  is  not  prize^  but  booty.  What  is  taken  by 
a  conjunct  expedition  was  formerly  erroneously 
considered  as  vested,  in  a  certain  proportion  of  it, 
in  the  capturing  ships  under  those  prize  acts; 
iioogskarpei,  but  iu  a  great  and  important  case  lately  decided, 
^^xils^'    ^*  w^s  determined,  that  the  whole  was    entirely 

out  of  the  effect  of  these  prize  acts ;  and  in  so 

deciding. 
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deciding,  determined  by  direct  and  included  con-  g^^oa,  &c. 
sequence,  that  the  words  **  prizes  taken  by  any  of  j«/yi9th,i82o. 
his  Majesty's  ships  or  vessels  of  war/*  cannot 
apply  to  any  other  cases  than  those  in  which  cap* 
tures  are  made  by  ships  only ;  and  that  if  a  land 
force  is  employed  in  it,  the  law  does  not  recog- 
nize its  title.  That  decision  clearly  included  in 
itself  an  interpretation  of  those  words,  wherever 
they  occur  in  any  act  of  Parliament  touching  such 
matters.    It  is  true  that  a  later  prize  act  did  intro*  45  g.  3.  &  72. 

8*  3  4 

duce  and  did  provide  for  two  cases  of  conjunct  cap-  ' 
ture,  preceded  or  accompanied  by  certain  requisites 
of  instructions  from  the  Crown^  or  agreements  of 
the  two  commanders  confirmed  by  its  authority, 
neither  of  which  requisites  occurs  in  the  present 
case.  Upon  the  clauses  described  (the  clauses  in  the 
prize  acts  relative  to  this  subject),  some  discussion 
was  introduced  into  the  act  on  petition,  and  more 
into  the  argument,  which  I  do  not  feel  necessary 
at  all  to  examine,  for  the  reason  I  have  already 
intimated,  that  the  solution  of  the  present  question 
does  not  depend  upon  the  prize  acts,  but  upon 
these  per-centage  statutes..  So  the  controversy 
respecting  the  word  grant  in  those  acts,  and 
whether  the  royal  authority  has  been  employed  in 
this  very  case,  in  making  a  grant  according  to  the 
meaning  of  the  word  in  that  prize  act,  or  only 
giving  an  instruction  for  the  distribution,  appears 
to  me  to  be  rather  at  a  distance  from  this  question. 
For  taking  it  in  the  sense  most  adverse  to  the 
captors,  that  it  is  a  legal  grant  giving  the  interest 
in  the  strictest  meaning  of  the  word^  still  you  must 
look  to  see  what  it  is  that  the  grant  gives ;  and  if 
the  grant  (be  it  a  grant)  does  not  give  the  interest 

GG  4f  contended 
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GxKOA,&o,     contended  for  in  property  taken  in  conjunct  expe- 

Jiifcfi9th,i8sa  ^itio^s*  i*  signifies  little  what  is  its  own  character 

or  description,  so  far  as  the  present  claim  is  con- 
cerned. All  I  will  say  upon  these  clauses  is^  that 
it  is  greatly  to  be  desired  that  more  precision  may 
be  given  to  the  language  of  their  provision  thaa 
they  appear  at  present  to  possess,  whenever  occa^ 
sion  calls  for  a  revision  of  them ;  and  in  making 
this  observation,  I,  perhaps,  press  harder  upon 
myself  than  any  other  individual. 

If  this  claim  exists  with  any  foundation,  it  is  to  be 

57  G.  3.  c.  127.  found  only  in  the  third  act,  which  certainly  imports 

most  material  changes  in  the  provisions  made  for 
the  bequest  of  the  Hospital.  The  original  prin- 
ciple of  this  species  of  its  endowment  was,  that 
those  should  contribute  to  it  who  took  property 
under  his  Majesty's  liberal  grant  of  his  interest^  in 
prize,  and  who  might  be  ultimately  benefited  by 
its  establishment,  by  being  in  his  Majesty'a  pay 
and  on  board  his  vessels.  It  is  now  enlarged,  to 
include  other  persons  in  the  duty  of  paying  five 
per  cent,  who  have  no  prospect  of  any  such  bene^ 
fit,  and  who,  on  that  account,  might  not  perhaps  so 
readily  reconcile  themselves  to  the  imposition  of 
such  a  tax.  Speaking  with  all  the  respect  due  to 
an  act  of  parliament,  I  cannot  help  expressing  a 
wish  that  it  had  been  framed  with  more  technical 
accuracy,  and  had  manifested  a  more  familiar  ac- 
quaintance with  some  of  its  subjects  than  appears 
upon  the  first  perusal  of  it,  and  by  so  doing,  had 
carried  with  it  a  more  distinct  and  intelligible,  and 
indeed  a  more  practicable  meaning. 

With  respect  to  the  second  and  third  acts  re- 
cited in  the  act  on  petition,  I  observe,  that  not 

one 
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one  word  is    said    about  conjunct   expeditions^     omkoa^Ao. 

and,  indeed^    that   the   acts  do   not   appear   to  ^Z^^^^^^ 

contemplate  tbem.      It  seems    to   be    supposecjl 

that  prize  agents  had  the  management  of  these 

concerns ;  now  the  act  relates  not  only  to  prize^ 

but  to  colonial,  commercial,  and  slave  abolitioo 

transactions,  with  which  prize  agents  had  nothing 

to  do,  and  did  not  possess  the  power  of  enforcing. 

These  matters  seem  to  require  a  reconsideration  of 

the  act,  for  they  never  could  have  been  intended 

to  be  construed  in  the  same  universality  in  which 

they  are  expressed.     It  cannot  be  supposed  that 

any  grant  that  comes  into  the  hands  of  prize 

agents,  let  its  nature  be  what  it  may,  let  it  relate 

to  what  subject  it  will,  must  pay  this  per-centage. 

They  must  receive  a  limitation,  and  the  fair  and 

proper  limitation  appears  to  me  to  be  to  grant9 

made  to  the  Royal  Navy  or  Marines,  with  which 

the  prize  agents,  as  such,  have  to  do.    The  fact  is, 

that  this  act  did  not  contemplate  and  has  not 

included  the   case  of  conjunct  expeditions  aad 

divided  interests.     It  looked  only  to  graata  of 

entire  interests  on  which  the  whole  net  proceeds 

could  be  taken.     It  cannot  otherwise  be  executed 

in  a  manner  consistent  with  its  own  provisions* 

If  it  be  intended  to  apply  to  shares  and  propor*> 

tions  of  prize  grants,  it  must  be  otherwise  ex<« 

pressed,  for  as  now  expressed,  it  is  impracticable 

in  its  application. 

The  result  is,  if  fairly  deduced,  that  these 
statutes  do  not  include  property  taken  in  a  con- 
junct expedition.  They  refer  to  maritime  acqui- 
sitions only  of  different  kinds,  but  not  where  an 
interest  of  a  totally  different  kind  is  associated, 

which 
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Gmioa,&c     which  entirely  alters  the  legal  nature  of  the  pro- 
jai^i9tb,i89o.  pcrty.    In  the  answer  on  the  part  of  the  captors, 

I  observe  it  is  said^  that  the  act  gave  no  per- 
centage upon  booty  taken  before  the  passing  of 
that  act;  if  I  am  right  in  my  interpretation  of 
booty,  it  gives  no  per-centage  upon  booty  when- 
ever  taken.  It  is  upon  prize  only  and  upon  grants 
of  that  nature,  where  no  land  force  intervenes  to 
introduce  at  all  the  character  of  booty. 

1  throw  into  the  scale  of  these  considerations 
one  which  appears  to  me  to  be  of  no  small  im- 
portance, that  any  other  construction  than  that 
which  I  am  inclined  to  adopt,  imports  into  the 
subject  a  great  inequality  between  the  proportions 
assigned  to  the  two  services.  From  the  propor- 
tion assigned  to  the  naval  force  calculated  upon  a 
just  ratio  of  relative  numbers,  a  five  per  cent,  is 
to  be  deducted,  whilst  no  such  drawback  is  ap- 
plied to  that  share  which  is  assigned  to  the  mili- 
tary force  acting  with  the  same  zeal  and  upon  the 
same  occasion. 

When  I  add  to  this,  that  this  is  a  demand 
primce  impressionism  that  no  such  demand  has  been 
made  by  that  great  establishment,  vigilant  and 
attentive  as  it  is  known  to  be  to  its  just  interests, 
I  express  my  opinion  to  be  decided,  and  that  this 
claim  is  not  established. 
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PRINS  FREDERIK,  Van  Senden  Commander. 

T^HIS  was  the  case  of  a  ship  of  war,  armed  en     '^^gij*' 
fute^  belonging  to  his  Majesty  the  King  of  the  q^^  ^ 
NetherlandSy  which,   in    the  prosecution  of  her  theraibraign 
voyage  from  Batcwia  to  the  TexeU  with  a  valu-  in^m  7^'<a 
able  cargo  of  spices  and  other  goods  on  board,  ^Si^^  ^ 
suffered  considerable  damage  off  the  SdUy  Islands^  «^  p^w*"  ^ 
and  was  brought  into  Mounfs  Bay  by  the  assist-  Admiralty  in  a 
ance  of  the  master  and  crew  of  the  British  brig  JT^e^liif  3^ 
Howcy  belonging  to  the  port  of  Penzance,  and  was  Bntiah  m^ect^ 
afterwards  removed  to  Phfmouih.    A  warrant  of 
arrest  of  the  ship  and  cargo,  at  the  instance  of 
the  salvors,  was  extracted  and  executed ;  but  the 
person  who  was  left  in  possession,    under   the 
authority  of  the  Court,   was  shortly  afterwards 
dispossessed,  by  Captain  Van  Senden^  and  com- 
pelled to  quit  the  ship.    On  the  4th  of  Nofoember 
1819^  an  attachment  was  moved  for  against  Cap- 
tain Van  Senden,  when   the  judge  directed  the 
matter  to  stand  over,  but  said  he  should  expect 
that  an  appearance  should  be  immediately  given 
for  the  captain,  or  an  assurance  from  the  ambas- 
sador or  consul  of  the  Netherlands,  that,  the  ship 
should  not    be    removed   from    Pbfmouffu     Aji 
appearance  was,  on  the  7th  of  December,  given  for 
Captain  Van  Senden, — but  under  protest  to  the 
jurisdiction  of  the  Court.    An  act  was  entered 
into,  and  affidavits  exhibited  on  the  part  of  Captain 

Van 
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The  Puvs  Van  Senden^  and  of  the  salvors ;  and  on  the  2d  of 

"°™^  Mai/  1820  the  cause  came  on  for  hearing. 

iViw.  nth.  For  Captain  Van  Senden — the  King's  Advocate. 

1820.  ipj^jg  jg  ^  question  of  very  considerable  importance 

and  delicacy,  in  which  the  Court  will  have  to 
decide  between  the  claims  of  individuals  asserting 
an  interest  of  salvage  in  this  ship,  under  the  circum- 
stances which  have  been  before  stated,  and  the 
claims  and  privileges  of  a  sovereign  power  assert- 
ing this  to  be  a  vessel  of  war  appropriated  to  the 
service  of  the  state,  saiUng  under  the  commissum 
of  the  sovereign,  and  as  such,  exempted  from  the 
civil  process  of  this  nature^  I  shall  assume  for  the 
present,  and  for  the  sake  of  the  argument^  that 
the  character  and  description  of  the  vessel 
coincides  with  that  ascribed  to  her,  meaning, 
undoubtedly,  to  advert,  in  the  sequel  of  my  argu- 
ment>  to  those  grounds  in  the  act  on  petition,  upon 
which  it  is  attempted  to  deny  that  the  vessel  is 
entitled  to  be  considered  as  a  ship  of  war,  since  the 
act  alleges,  that  this  vessel  is  not  to  be  considered 
as  a  ship  of  war ;  and,  secondly,  that  if  she  were 
so,  she  is  not  entitled  to  the  exemption  which  is 
claimed  for  her.  It  may  be  more  convenient, 
however,  to  take  the  question  of  law  fii'st,  and  then 
to  shew  that  the  facts  are  such  as  fairly  support 
the  principle  of  law  for  which  we  contend. 

The  law,  which  the  Court  will  have  to  apply  to 
this  case  is  not  founded  on  any  positive  statute  or 
custom  of  our  own  country,  but  must  be  ex- 
tracted, by  the  wisdom  and  discretion  of  the  Court, 
from  the  general  principles  of  the  l^w  of  nations, 
which  are  so  broad  and  comprehensive  as  to  carry 
with  them  their  own  qualifications  suited  to  the 

nature 
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nature  of  the  subject  to  which  they  ought  to  be     "^^J^ 

applied.     This   is    the   authority  on   which  this 

Court  proceeds  to  entertain  questions  of  salvage     ^^'  ^'^^ 
on  foreign  ships.     I  am  not  aware  of  any  case  in 
which  the  jurisdiction  of  the  Court  on  foreign 
ships  has  been  the  subject  of  much  adverse  dis- 
cussion.    But  I  collect  from  what  fell  from  the  iRobiMon,279. 
Court  in  one  case,  that  it  would  not  absolutely 
refuse    to    hold   jurisdiction    in    cases  of   that 
description.      It  there    observed,    **  Salvage    is 
«*  a  question  of  the  jus  gentium^  and  materially 
**  difffereirt  from  a  mariner's  contract,  which  is 
•^  a  creature   of  the    particular   institutions    of 
'«  each  country^  to    be   applied  and  construed 
"  and   explained    by  its   own    particular  rules. 
*«  There  might  be  good  reason,  therefore,  why 
*'  this  Court  should  decline  to  interfere  in  such 
<<  cases,   and  should  remit    them  to  their  own 
«*  domestic  forum ;  but  this  is  a  claim  upon  the 
**  general  ground  of  quantum  meruit^  to  be  governed 
**  by  a  sound  discretion,  acting  on  general  princi- 
^  pies ;  and  /  can  see  no  reason  why  one  country 
"  should  be  afraid  to  trust  to  the  equity  of  fhe 
^  Courts  of  another,  ofi  a  question  of  suck  a  nature 
«<  so  to  be  determined.^*    In  that  case  there  were, 
among  the  crew,  some  persons  who  stood  in  the 
double  relation  of  British  and  American  seamen, 
and  the  Court  finally  considered  them  as  British, 
and  on  that  ground  treated  it  as  a  prize  case  of 
rescue  from  the  enemy,  and  decided  upon  it  finally 
in  that  view,  and  not  upon  any  question  of  jurisdic- 
tion.   Supposing  that  under  reasonable  limitations 
the  Court  would  exercise  a  jurisdiction  in  cases  of 
salvage  of  foreign  ships,  yet,  under  the  description 
which  the  Court  gives  of  its  own  jurisdiction,  I 

presume 


454  CASES  DETERMINED  IN  THE 

The  Puns     presume  that  it  would  not  exercise  it  otherwise 
than  on  the  broad  principles  of  the  law  of  nations  — 


Nov,  nth,     oQ  which  it  presumes  that  other  nations  would  be 

1820 

disposed  to  concede  it,  and  which  are  so  general 
as  to  embrace  all  interests,  and  will  be  to  be  applied 
therefore  to  this  case,  with  special  reference  to  the 
particular  circumstances  on  which  the  claim  to 
exemption,  on  the  ordinary  process  of  the  Court, 
is  founded. 

I  will  now  advert  to  the  &cts  of  the  caae^  so 
far  only  as  to  observe,  that  it  is  not  a  case  of 
derelict  in  which  there  might  be  a  total  obli- 
teration of  the  original  character  of  the  vessel,  and 
in  which  there  might,  therefore,  be  a  necessity  for 
some  judicial  inquiry  to  ascertain  the  title  of  any 
persons  claiming  an  interest  in  her.  This  is  not 
a  case  of  that  kind  of  total  abandonment,  in  which 
a  vessel  being  saved  by  the  exertions  of  individuals 
has  been  brought  in  by  them  and  delivered  to  the 
care  and  protection  of  the  Court  This  vessel 
came  first  upon  the  coast,  where,  being  in  some 
distress  from  bad  weather,  which  she  had  encoun- 
tered^ and  desirous  of  going  into  Portsmouth,  she 
took  on  board  two  persons  as  pilots,  from  a 
merchant  vessel,  and  then  went  into  a  port  in 
Cornwall,  from  whence  she  sailed  again  in  a  free 
character,  and  went  into  Plymouth,  where  the  civil 
process  of  the  Court  was  exercised  upon  her,  to 
obtain  a  salvage  for  the  services  of  these  two 
persons. 

This  is  the  general  description  of  the  case ;  and 
it  will  be  found,  I  humbly  conceive,  that  the  prin- 
ciple on  which  the  parties  come  to  this  Court  to 
obtain  a  reward  for  their  services  in  the  nature  of 
salvage,  if  such  service  should  appear  to  have  been 

rendered. 
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rendered,  is  applicable  only  to  merchant  ships,     Fk^J^S? 
and  not  to  ships  of  this  description.  Suits  for  salvage   ^— _^ 


(C 

if 


in  the  Admiralty  Court  are  proceedings  altogether  ^^'  ^'^^ 
in  rem.  It  has  been  said  that  salvors  have 
a  lien  on  the  property;  I  admit  the  descrip- 
tion of  the  general  interest  of  salvors ;  the  Court 
has  so  held  it :  and  it  is  not  the  particular  law  of 
this  Court  only  —  it  is  so  held  in  the  Courts  of  com- 
mon law.  Mr.  Abbott^  in  referring  to  cases  on  this 
point,  says,  "Salvors  are  entitled,  by  the  common  Abbott<m SMp- 
law  of  England^  to  retain  the  possession  of  the  p*°*  p*  ^^^* 
goods  salved,  until  a  proper  compensation  is  made 
to  them  for  their  trouble."  This  description  of 
the  nature  of  such  rights  will  place  the  question  in 
dispute  in  a  proper  light :  it  points  to  the  great 
distinction  of  things  in  the  Roman  law,  and  in  the 
laws  of  modem  nations,  between  those  that  are 
properly  articles  of  commerce,  and  those  estra 
commercium^  as  many  things  are  reputed  to  be,  on 
account  of  their  connection  with  the  public  ser- 
vice of  the  state.  A  lien  or  right  of  retaining 
could  only  be  applicable  to  articles  of  commerce^ 
as  to  which  the  remedy  would  be  capable  of  being 
made  available  under  any  state  of  facts  which  might 
intervene  to  affect  the  property.  How  would  this 
case  stand  with  regard  to  any  such  test?  Such 
a  principle  supposes  the  master  of  a  ship  in  that 
character  in  which  he  is  appointed  to  merchant 
vessels,  namely,  as  haying  an  almost  absolute 
power  over  the  vessel.  He  is  authorized  to  enter 
into  contracts  of  different  kinds,  for  the  preserva- 
tion of  the  interests  of  commerce.  He  has  the 
direction  and  management  of  the  vessel,  and  the 
cargo  also  is  entrusted  to  him.     His  powers  are  of 

an 
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BiePwiw     an  extraordinary  nature,  and  have  the  effect  of 
placing  at  his  disposal  property  which  does  not 


N(n.  17th,  actually  belong  to  him.  It  is  a  power  specially 
confeiTed  upon  him  for  the  benefit  of  trade,  and 
maintained  by  the  principles  of  the  laws  of  trade. 
Hence  it  arises,  that  he  would,  in  cases  of  distress, 
be  enabled  to  protect  himself  from  the  conse* 
quences  of  that  distress,  with  reference  to  any 
demand  of  this  sort,  by  hypothecating  the  vessel 
under  the  well  known  contract  of  bottomry. 

Now  in  what  way  would  the  law  of  bottomry 
attach  to  cases  of  this  description  ?  Would  any 
one  say  that  this  ship  could  be  hypothecated  ?  or 
if  not,  that  it  could  be  put  into  a  state  of  qttasi 
hypothecation  by  the  compulsory  process  of  the 
Court  ?  Would  it  be  reasonable  to  apply  to  ships 
of  war  a  principle  that  implies  the  power  of  con- 
version, which  cannot  be  exercised  over  them? 
It  may  be  asked  also,  with  reference  to  a  similar 
distinction,  whether  suits  for  wages  could  be 
,  instituted  in  relation  to  'persons  on  board  such 
ships?  This  Court  does  not  usually  entertain 
suits  of  wages  on  foreign  vessels ;  but  such  suits 
are  not  unknown  to  the  Courts  of  common  law, 
where  suits  have  been  instituted  for  the  recovery 
of  wages  against  the  masters  of  foreign  ships  on 
behalf  of  persons  who  have  become  entitled  to 
their  discharge  in  the  ports  of  this  country.  But 
would  a  suit  of  this  sort  be  entertained  against  the 
commander  of  a  ship  of  war  of  a  foreign  country  ? 
The  master  of  a  merchant  vessel  is  liable  to  his 
crew  for  their  wages  under  the  mariner's  con- 
tract,  which  is  signed  by  him;  but  would  the 
relation  between  the  commander  of  this  vessel 

and 
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and  his  officers  and  crew  be^r  any  affinity  to  such     ^«  p*™ 
a  case  ?  .    


The  military  marine  of  different  countries  is     ^^-  i^th, 

1890 

subject  to  different  regulations.  In  all  countries 
the  relations  between  the  commanders  and  seamen 
of  ships  of  war  are  very  distinct  from  those  of 
persons  composing  the  crews  of  merchant  vessels ; 
and  it  cannot  be  contended^  I  conceive,  that  any 
person  on  board  this  vessel  .could  maintain  a  suit 
for  wages  here. 

There  is  also  another  ground  of  illustration^ 
which  I  will  take  the  liberty  of  using.  Supposing 
the  vessel  had  come  into  a  British  port,  and  had 
there  been  made  subject  to  the  law  of  foreign 
attachment,  as  it  is  called,  which  gives  a  power 
to  attach  goods  of  individuals  for  debts  contracted 
by  them  in  those  places  —  this  would  be  a  prac- 
tice by  no  means  unusual  in  some  countries ;  but 
it  is  a  privilege  which,  I  believe,  is  here  confined 
to  the  customs  of  London^  Bristol,  and  Exeter. 
Is  it  likely  that  such  a  proceeding  could  be  main- 
tained against  a  vessel  of  this  description  ? 

The  character  of  ships  of  war  is  so  much  matter 
of  special  consideration  in  treaties,  that  it  is  often 
a  subject  of  stipulation  that  they  shall  not  be  ad- 
mitted into  foreign  ports,,  except  under  particular 
restrictions.  Thus  they  are  always  viewed  in 
their  military  character,  and  are  distinguished  in  a 
marked  manner  from  vessels  engaged  in  commerce. 

If  ships  of  war  are  not  admitted,  except  under 
special  consent  and  acquiescence,  into  foreign 
ports,  how  is  it  consistent  with  that  principle  that 
their  continuance  there  shall  not  be  left  to  the 
power  and  control  of  their  commanders,  but  made 

VOL.  II.  H  H  compulsory 
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civil  process?     In  other  instances  also  they  are 
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subject  to  search  and  restraint  by  the  officers  of 
the  customs.  In  the  ports  of  Holland  they  are 
exempted  from  tonnage  duties,  and  I  am  informed 
that  they  do  not  pay  tonnage  or  light  money  on 
coming  into  the  ports  of  this  kingdom.     These 

are  instances  in  illustration  of  the  peculiar  cha^ 
racter  of  ships  of  war.  They  will  be  found 
to  afford  a  strong  analogy  in  support  of  the 
principle  for  which  we  contend,  drawn  from  dis- 
tinctions which  are  actually  recognized,  or  flow 
from  principles  which  cannot  be  disputed ;  and  I 
trust  the  Court  will  not  think  they  are  unneces- 
sarily introduced  on  a  question  of  this  kind,  which 
is  not  known  to  have  been  a  subject  of  direct  legal 
decision. 

I  will  now  put  the  case  in  another  form,  by 
claiming  for  ships  of  this  description  the  same 
exemption  from  process  or  arrest  which  is  allowed 
to  foreign  sovereigns,  and  the  public  functionaries 
of  foreign  governments.  Foreign  princes  are  held 
to  come  into  the  territory  of  another  government 
under  a  sort  of  implied  consent,  which  attributes 
to  them  an  inviolability  as  to  their  persons,  and 
exemptions  from  the  ordinary  process  of  the 
ch.3.  laws.  Bynckershoeck  discusses  to  this  effect  the 
condition  of  princes,  in  foreign  countries,  in  a 
chapter  of  his  treatise  ^*  de  foro  legatorum;*'  and 
the  well  known  instance  of  ambassadors,  and  the 
reason  for  their  exemption,  is  so  universally  recog- 
nized,  that  it  is  sufficient  to  advert  to  it  in  general 
terms.     Their  privilege  is  upheld  in  all  countries, 

both 
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both  with  regard  to  the  civil  and  the  criminal     "nieFMn 
jurisdiction;  and  this  exemption  with  regard  to  • 

such  persons,  instead  of  being  weakened,  has  be-  ^^-  ^''^ 
come  more  firmly  respected,  in  proportion  as  the 
intercourse  of  states  has  grown  more  frequent.  A 
similar  privilege  appears  to  be  due  also  to  other 
collective  bodies  of  persons  exercising  public 
functions  in  a  foreign  country ;  and  here  I  advert 
to  what  would  be  the  situation  of  a  military  force 
passing  through  a  country  by  the  consent  or  tacit 
acquiescence  of  the  prince.  An  ar.my  so  being 
there,  must  retain  the  rights  and  privileges  which 
before  belonged  to  it,  so  far  as  might  be  necessary 
for  the  maintenance  of  its  character.  In  the  case 
of  our  troops  in  France,  there  must  have  been  such 
exemption  in  regard  to  the  power  of  establishing 
regulations,  and  exercising  the  law  military,  which 
was  administered,  I  presume,  independent  of  the 
civil  authorities  or  institutions  of  the  country. 
Among  the  numbers  who  composed  the  British 
force  in  France^  there  must  have  been  some  to 
whom  the  compulsory  proceedings  of  civil  process 
might  have  been  applicable ;  but  yet  I  iqaagine 
that  no  instances  of  such  arrests  have  occurred. 

These  are  all  instances  of  exceptions  from  the 
ordinary  prosecution  of  civil  demands  recognized 
by  the  law  of  nations,  not  in  favour  of  individuals, 
but  in  respect  to  the  great  object  of  that  law,  the 
mutual  preservation  of  rights  essential  to  the  de- 
fence and  independence  of  sovereign  states ;  and 
a  general  argument  arises  from  them,  which  is^  we 
contend,  applicable  to  this  particular  case,  since 
all  countries  must  attach  equal  importance  to  the 
uninterrupted  performance  of  the  services  on  which 
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their  ships  of  war  are  and  may  be  employed ;  and 
it  will  be  impossible  to  justify  any  detention,  in 
particular  instances,  that  may  not  be  extended  to 
other  cases  even  of  most  extreme  exigency. 

I  now   come    to  such  authorities    as   can   be 
collected  in  the  nature  of  precedents  of  any  kind, 
and  especially  of  adjudged  cases.     I  have  looked 
anxiously  for  such  cases,  feeling  the  great  import- 
ance of  this  question,  but  I  have  not  been  able  to 
find  more  than  two  which  have  any  immediate 
application  to  it.     The  effect  of  this  observation, 
however,  is  rather  favourable  to  us,  since,  if  cases 
have  not  occurred  to  raise  the  question,  the  infer- 
ence will  be,  that  it  is  not  necessary  to  interfere 
with  the  perfect  security  of  ships  of  war  to  pro- 
vide a  remedy  for  occasions  which  are  so  rare  ;  or 
if  services  having  been  rendered,  it  has  not  been 
held  competent  to  make  them  the  subject  of  civil 
process,  that  would  be  a  direct  authority  in  our 
favour.     And  it  will  not  be  material  whether  this 
point  has  been  so  ruled  by  judicial  authority,  or  by 
the  authority  of  governments,  where  the  constitu- 
tion of  the  country  permits  that  authority  to  be 
interposed,  because  this  question  depends  on  the 
principle  which  is  proper  to  be  applied  under  the 
law  of  nations,  whether  administered  in  one  form 
or  the  other.     The  first  case  is  to  be  found  in 
Bynckershoecky   in   the   treatise   before   cited,  in 
which  he  discusses  the  question,  "  Principis  bona 
**  in  alterius  imperio  an  per  arrestumforvm  tribuanL** 
He  there  describes  the  case  of  three  Spanish  ships 
of  >yar,  which  had  been  arrested  for  a  debt  of  the 
King  of  Spain  by  civil  process,  similar  to  the  pro- 
ceedings by  foreign  attachment  before  adverted  to. 

The 
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The  result  is,  that  with   regard  to  the  general     '^ePEnrt 
question  he  does  not  find  any  distinction  in  the   1. 


cases   commonly  arising    between   the   snoods  of     Nov.  nth, 
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sovereigns  and  those  of  private  individuals  \  but  in 
the  case  of  the  Spanish  ships  of  war,  the  authority 
of  the  government  was  interposed  at  the  request  of 
the  Spanish  ambassador,  and  the  ships  were  re-  ^°^®^*^ 
leased,  with  an  intimation,  that  if  the  debt  was  not  vide  Aitzema, 
discharged,  the  creditors  would  be  entitled  to  the  loss.'icm. 
protection   of  the  government  in    the  form    of 
reprizals.     This  is  an  instance  of  the   privilege  ^ 

being  allowed ;  and  though  it  was  by  the  authority 
of  the  state,  that  will  make  no  difference  in  the 
fitness  of  the  general  principle,  and  it  is  in  that 
sense  submitted  as  a  precedent  for  the  Court,  which 
has  the  same  duty  imposed  upon  it  of  extracting 
from  the  laws  of  nations  tlie  principle  that  is  fit  to 
be  applied  to  this  case.  I  will  observe  also  inci- 
dentally, that  the  same  writer,  although  he  admits 
the  liability  of  things  belonging  to  foreign  sove- 
reigns to  process  of  attachment,  could  not  but  be 
sensible  of  the  great  inconvenience  of  that  princi- 
ple, for  he  says,  ^^  cavendum  autem  est  ne  res  ad 
"  irtjuriam  vergat,  nee  quod  inter  privaios  sum- 
"  mum  jus  est  ex  iniquis  forte  pragmaticorum 
"  decretis  id  summd  iryurid  ad  principes  porri- 
"  gamus.*' 

And  an  exception  is  there  discussed,  which,  as 
it  relates  to  the  transient  connexion  of  the  king 
with  the  foreign  country,  may  also  be  deserving  of 
some  notice  here  :  "  Aiunt  illi  vel  rem  minimam        ch.  4. 

arresto  detentam  sufficere  ad  subjectionem  fori. 

Largiamur  inter  privatoSy  sic  enim  obtinuit,  sed  an 

ita  principis  equus  per  alterius  ditionem  transiens 
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'^J^'     *^  poterit  mcludi   ut  causam  prashecU  JbrOj  si  me 
*^  auctorem    sequaris  non  poterit,    nee   quicquam 


Nov.  nth,  «  magis  erit  contra  prcesumtamy  si  non  testatam 
^^  rnentem  gentiumJ*  The  instance  which  he  puts 
may  seem  fanciful  or  triflings  but  it  marks  the 
exception  which  the  writer  thought  proper  to  be 
made^  on  the  ground  of  mere  transiency^  even 
where  the  property  of  a  sovereign  mighty  by  the 
general  law^  be  liable  to  arrest,  and  the  Court 
cannot  fail  to  observe  how  much  more  applicable 
such  an  exception  is  to  the  present  case. 

The  other  case  to  which  I  shall  refer,  is  one 
which  has  occurred  in  Americay  to  whose  judicial 
proceedings  the  greatest  respect  is  due,  as  they 
are  founded  on  principles  so  congenial  to  our 
own.  It  was  a  case  relative  to  a  vessel  called 
the  Exchangey  which  had  been  originally  an 
American  merchant  ship,  and  had  gone  to  France 
at  a  time  when  all  vessels  were  liable  to  molestation 
from  th^  new  and  absurd  laws  which  were  pro- 
mulgated from  time  to  time  by  Buonaparte.  She 
became  there  a  victim  to  one  of  those  ordinances, 
and  was  seized  and  condemned,  and  purchased  by 
tlie  government  and  converted  into  a  ship  of  war, 
and  in  that  character  had  come  into  one  of  the 
ports  o^  America. 

The  original  owners  interfered,  as  in  an  ordinary 
case  of  possession,  stating  the  circumstances  of  the 
case,  and  praying  that  the  ship  might  be  restored 
to  them,  under  the  authority  of  the  Court. 

The  account  which  is  givenof  the  transaction  is 

very  long,  and,  therefore,   I  will  not  read  the 
whole. 

Sir  Wm.  Scott  —  Where  do  you  find  that  case  ? 

The 
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The  King's  Advocate.-^lt  is  reported  in  an     ThePanr. 
American  review,  which  is  a  book  of  considerable       '™'"' 


character,  and  contains  many  public  papers.  ^^o.  nth. 

That  report,  which  is  to  be  found  in  the  appendix  nie  Ameriem 
of  the  third  volume,  describes  the  proceedings,  in  ^^%^^ 
which  the  Attorney  General  intervened,  at  the  tics,  andoenerai 
direction  of  the  government,  claiming  protection  iS^^l^^mi 
for  the  vessel,  as  a  ship  of  war  belonging  to  a  state  i^^*^^ 
in  amity ;  and  the  Judge,  on  full  argument,  dis- 
missed the  libel,  and  decided  that  an  armed  vessel 
of  a  foreign  power  in  amity  was  not  subject  to 
the  jurisdiction  of  the  Courts  of  America,  so  far  as 
regarded  the  property.      From    this    decree  an 
appeal  was  prosecuted,  on  which  the  former  deci- 
sion was  reversed  in  an  elaborate  judgment ;  and 
that  sentence  was  afterwards  also    reversed  on 
further  appeal.   On  the  latter  occasion,  Mr.  Justice 
Marshall,   who  presided,  went  over  the  several 
topics  which  had  been  discussed  in  the  Courts 
below^  and  decided  that  the  Exchange  appeared^ 
by  the  proceedings,  to  have  come  into  port  as  a 
foreign  ship  of  war  belonging  to  a  friendly  power : 
that  whatever  had  been  her  former  description  or 
ownership,  she  was  evidently  the  property  of  that 
power,  and  in  that  condition  she  must  be  held  to 
be  exempt  from  the  jurisdiction  of  the  Courts  in 
that  country ;  whereupon  he  reversed  the  judg- 
ment of  the  intermediate  Court,  affirmed  the  first 
judgment,  and  pronounced  for  the  release  of  the 
vessel. 

The  reasoning  used  by  the  learned  Judge  upon 
that  occasion,  is  similar  to  that  which  I  have 
endeavoured  to  express  as  my  own  view  of  this 
case,  and  is  founded  on  the  principle,  that  ships  of 
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war  must  be  understood  to  come  into  the  ports  of 
a  foreign  country  by  consent,  which  implies  a  tacit 
acknowledgment  of  the  privileges  necessary  for 
the  maintenance  of  their  public  character,  and 
amongst  others,  that  of  freedom  from  arrest  on  civil 
process. 

Upon  the  authority  of  these  cases,  as  well  as 
upon  general  principles,  we  submit  that  this  vessel 
must  be  considered  to  have  come  into  the  ports  of 
this  country  under  the  same  implied  consent  and 
acknowledgment,  and  that  she  cannot  be  held 
liable  to  proceedings  of  this  nature  at  the  suit  of 
these  individuals.  I  wish  it  to  be  understood, 
however,  in  contending  for  this  exemption,  as  not 
asserting  any  proposition  that  necessarily  leads  to 
a  denial  of  justice  on  claims  of  this  description. 
There  are  other  modes  of  redress  by  application  to 
the  foreign  power,  or  to  his  ambassador  in  this 
country ;  and  there  can  be  no  reason  to  suppose 
that  such  applications  would  not  be  properly 
attended  to.  Individuals  who  render  services  of 
this  nature  may  be  supposed  to  engage  in  them 
with  reference  to  the  character  of  the  vessel,  and 
are  no  more  entitled  to  detain  a  ship  of  this  de- 
scription by  process  of  this  Court,  as  the  subject 
of  a  suit  here,  than  they  would  be  to  the  benefit  of 
having  salvage  decreed  to  them,  upon  a  vessel  of 
war  belonging  to  our  own  government,  in  which 
case  the  Court  has  declined  to  entertain  suits  of 
this  description. 

I  now  come  to  the  single  remaining  part  of  the 
case ;  namely,  whether  any  thing  appears  in  the 
facts  alleged  in  the  act,  which  should  prevent  the 
application  of  the  principle  for  which  we  contend. 

It 
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been  a  great  accumulation  of  spices  belonging  to  '^'pwr^ 
the  government  of  Holland  in  Batavia  ;  and  ships  JVb».  17th, 
of  war  were  employed  to  bring  them  home.  A 
quantity  of  those  spices^  amounting  to  about 
seventy  or  eighty  tons,  was  on  board  this  ship. 
Such  employment  of  ships  of  war  is  common 
in  the  practice  of  all  countries,  and  in  none 
more  than  our  own  ;  for  we  have  employed  ships 
of  war  in  times  both  of  war  and  peace  to  bring 
home  jewels,  specie,  cochineal,  timber,  and  other 
articles ;  and  I  presume  no  one  would  say  that 
our  ships  of  war  would  lose  their  military  charac« 
ter  by  such  employment. 

What,  then,  are  the  other  matters  adverted  to  in 
the  act?    It  is  alleged,  "  that  she  had  a  quantity 
"  of  spices  on  board/'  to  the  amount  above  de- 
scribed, but  this  is  so  small,  that  in  such  a  ship 
it  might  easily  have  been  stowed  away  on  any 
occasion  necessary.      It  then   states,   "  that  she 
"  was  short  of  the  usual  crew  at  the  time ;  that 
"  she  came  in  with  250  men  and  24  guns,  a  num- 
"  ber  wholly  inadequate  to  the  management,  and 
"  very  far  short  of  the  usual  complement  of  a  7* 
**  gun  ship/'     As  to  her  haviqg  24  guns,  that 
would  not  make  her  less  a  ship  of  war,  with  respect 
to  her  comparative  force  ;  and  as  to  her  force  of 
men,  how  can  this  affect  the  general  question? 
Because  the   character  and   employment  of  the 
vessel  is  not  to  be  limited  to  the  present  moment. 
The  whole    argument    supposes   ulterior   conse- 
quences.    The  effect  of  the  exemption  is  to  be 
found  in  the  general  duties  and  general  services  of 
the  ship.     Her  general  character  rests  upon  a  sup- 
position. 
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position,  that  whatever  she  might  have  on  board, 
,  she  was  liable  and  capable  at  any  moment  to 
resume  her  military  character.  The  number  of 
men  and  guns  that  she  had  on  board  were  greater 
than  she  would  have  required  for  mere  commercial 
purposes*  The  lading  was  so  small  in  bulk  as  not 
to  interfere  with  her  military  character ;  and  if  it 
had  been  greater  it  would  have  been  thrown  over- 
board^ rather  than  defeat  any  object  for  which  it 
might  become  necessary  for  this  vessel  to  act  in  her 
proper  military  character.  It  cannot  be  doubted, 
that  the  honour  of  the  flag  and  the  public  service 
of  the  country  were  to  be  asserted  in  preference 
to  all  other  considerations,  and  therefore  I  con- 
tend that  there  is  nothing  in  this  distinction  which 
affects  the  general  argument,  and  that  the  protest 
is  well  sustained. 

The  Advocate  qf  the  Admiralty.  —  I  am  on  the 
same  side  in  this  case ;  but  those  topics  which  have 
been  already  pressed  upon  the  Court  have  been  so 
fully  argued  by  his  Majesty's  Advocate,  that  it  ap- 
pears to  me  that  I  shall  best  discharge  my  duty  to 
those  who  have  entrusted  their  interest  to  my  hands, 
by  not  endeavouring  to  repeat  the  same  points, 
further  than  shall  be  absolutely  necessary :  I  have, 
however,  a  few  observations  to  offer.  The  case 
brought  before  the  Court  is  one,  in  every  respect, 
of  great  importance  and  delicacy  —  a  very  extra- 
ordinary case,  and,  with  the  exception  of  the  two 
cases  which  have  been  mentioned  by  his  Majesty's 
Advocate,  and  which  bear  some  analogy  to  the 
present,  is,  as  far  as  our  researches  have  extended, 
new  and  unprecedented.  It  is  the  case  of  a  ship 
of  war,  belonging  to  a  foreign  state,  sailing  under 
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the  flag  of  that  state,  and  commanded  by  an  oflScer 
bearing  its  commission.  She  met  with  damage  at 
sea,  and  came  into  a  port  of  this  country,  into 
Flymouthy  for  repairs,  and  she  has  there  been 
arrested  by  the  ordinary  civil  process  of  this  Court, 
in  a  case  of  asserted  salvage.  An  appearance  has 
been  given  as  the  Court  sees  under  protest,  and, 
we  trust,  it  will  appear,  from  the  reasons  set  forth 
in  the  act,  together  with  such  observations  as  we 
now  submit  to  its  attention,  that  this  protest  is 
well-founded,  and  that  this  suit  ought  not  to  be 
maintained,  but  should  be  dismissed.  This  case, 
as  I  have  already  stated,  is,  as  far  as  we  can  learn, 
a  new  one ;  and  one,  therefore,  in  which  we  have 
not  the  advantage  of  referring  to  precedents  and 
authorities  in  support  of  the  arguments  we  offer  to 
the  consideration  of  the  Court,  but  in  which  we 
must  have  recourse  to  general  principles  and 
general  reasoning — the  principles  of  the  general 
maritime  law  and  the  law  of  nations,  and  the 
analogies  arising  out  of  them.  These  are  princi- 
ples upon  which  this  Court  is  competent  to  pro<- 
ceed,  and  upon  which  I  conceive  it  always  does 
proceed  where  foreigners  are  concerned,  and  more 
especially  where  foreign  states  are  concerned.  A 
Court  of  Admiralty  does  not  sit  to  adjudge  the 
cases  which  come  before  it,  merely  by  the  muni- 
cipal laws  of  the  country  where  it  sits,  but  loote 
to  the  general  maritime  law  as  usually  exercised, 
and  as  it  is  generally  resorted  to  by  foreign  states 
also,  as  the  ground  of  its  decisions.  It  is  upon 
these  principles,  and  analogies  to  be  deduced  from 
them,  that  we  offer  to  the  Court  the  observations 
which  we  make  in  this  case. 

Now 
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ThePMira         Now  wc  subtnit,  that  there  is  a  class  of  things 
,  which  are  not  subject  to  the  ordinary  rules  apply- 


Nw.  i7tb,  ing  to  property ;  which  are  not  liable  to  the  claims 
or  demands  of  private  persons ;  which  are  de- 
scribed by  civilians,  whose  language  and  reasoning 
is  frequently  adopted  by  the  writers  on  general 
law,  as  extra  commerciunij  and  quorum  non  est  com- 
merdum^  and  in  a  general  enumeration  are  deno- 
minated sacra^  religiosa,  publica — pubUds  usibus 
destinata.  If  a  more  specific  enumeration  be  made, 
amongst  these  will  be  found  the  forum,  the  basi- 
lica, the  walls,  and  bulwarks  of  a  city.  These  are 
things  which  are  allowed  to  be,  and  from  their 
nature  must  be,  exempt  and  free  from  all  private 
rights  and  claims  of  individuals ;  inasmuch  as-  if 
these  claims  were  to  be  allowed  against  them,  the 
arrest,  the  judicial  possession,  and  judicial  sale 
incident  to  such  proceedings,  would  divert  them 
from  those  public  uses  to  which  they  are  destined. 
We  submit  to  the  Court,  that  ships  of  war  belong- 
ing to  the  state  are  included  in  this  class  of  things, 
by  their  nature,  and  of  necessity  arising  from  their 
nature,  and  the  circumstances  relating  to  them ; 
that  such  ships  are  by  their  nature  exempt  and 
free,  and  so  by  law  must  be  held  to  be,  from  all 
private  rights  and  claims.  They  are  destined  to 
the  public  use,  not  only  for  the  convenience  and 
advantage  of  the  state,  but  for  its  defence  and  pro* 
tection.  The  very  security  of  the  state  depends 
upon  their  free  use,  for  if  they  could  be  interrupted 
and  detained  from  public  service  in  various  exi- 
gencies, the  security  of  the  state  itself  might  be 
endangered.  Therefore  I  contend,  from  the  very 
nature  of  the  thing,  ships  of  war  are  totally  exempt 
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from  the  rights  and  claims  of  individuals,  because     ^^*™ 
such  rights  or  claims  could  not  be  exercised  against  i— — _ 
them,  without  diverting  or  running  the  risk  of     ^^'  ^''*» 
diverting  them  from  those  uses  to  which  they  are 
destined — by  which  the  very  existence  of  the 
state  itself  might  be  put  in  jeopardy.     But  ships 
have  a  property   which  undoubtedly^  and  most 
manifestly  and  obviously,  distinguishes  them  from 
the  other  things  referred  to,  that  is,  that  they  are 
moveable,  and  therefore  may  be  found,  not  only  in 
the  ports  and  harbours  of  their  own  country,  but 
likewise  in  those  of  foreign  states.     And  the  same 
inconveniences  to  which  I  have  adverted  would 
arise,  if  such  a  vessel  could  be  arrested  and  detained 
in  a  foreign  port,  as  if  it  occurred  in  those  of  her 
own   country.     But  I  shall  submit  to  the  Court 
that,  by  following  up  the  reasoning  and  principles 
of  the  same  general  law  to  which  I  have  referred, 
it  will  appear  that  the  same  immunity  will  follow 
such  ships  wherever  they  go,  and  belong  to  them 
in  foreign  ports  as  well  as  in  their  own.    Now  all 
general  rights  and  claims  between  sovereign  and 
independent  states    are   mutual  and  reciprocal. 
Whatever  right  or  claim  is  demanded  by  one  state 
against  another,  that  state  must  equally  concede 
in  its  turn  to  the  other.     If  it  were  claimed,  there- 
fore,  that  a  ship  of  war  of  a  foreign  state  should 
be  subject  to  interruption  and  arrest,  and  be  liable 
to  civil  process,  by  reason  of  the  claims  of  indivi- 
duals upon  it  in  the  port  of  any  other  country  in 
which  she  may  happen  to  be  found,  it  would  be 
necessary  for  the  government  of  that  country  to 
concede  that  its  own  ships  in  foreign  ports  would 
be  liable  to  the  same  interruptions ;  from  which 
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The  p»nw     the  inconveniences  I  have  referred  to  would  arise^ 
and  clearly  to  the  amount  which  I  have  already 


Aov,  17th,  Stated.  A  ship  might  be  stopped  and  detained 
when  going  to  convoy  the  trade  of  her  country, 
and  protect  it  from  capture ;  when  going  to  supply 
a  distant  colony,  or  defend  it  from  attack,  or  even 
when  returning  to  protect  its  own  country  from 
invasion.  The  immunity  contended  for  is  neces- 
sary, therefore,  to  secure  the  occupation  of  such 
ships  in  the  uses  to  which  they  are  destined  for 
the  public  service  of  their  country  —  its  defence 
and  protection  ;  and  necessary,  therefore,  for  the 
convenience  and  advantage,  and  even  for  the  secu- 
rity of  every  state  to  which  such  vessels  belong. 
And  this  being  so,  it  must  be  presumed  to  exist 
by  the  general  consent  of  them  all.  It  is  upon 
such  general  consent  expressed  in  some  cases,  but 
in  very  many  others  implied  only,  as .  it  has  been 
submitted  to  the  Court  to  be  implied  in  this,  that 
a  great  part  of  the  law  of  nations  depends.  I  say, 
therefore,  that  ships  of  this  description,  namely, 
ships  of  war  belonging  to  the  state,  come  within 
that  class  of  things  which  are  considered  by  civi- 
lians to  be  extra  commercium,  and  exempt  from  all 
rights  and  claims  of  private  persons.  And  I  con- 
tend^ that  these  are  not  only  so  in  their  own  ports 
and  harbours,  but  also  in  foreign  ports.  And  that, 
for  the  reasons  which  I  have  endeavoured  to  sub- 
mit to  the  Courts  this  is  and  must  be  considered  to 
be  a  part  of  the  law  of  nations,  founded  on  the 
consent  of  all^  presumed  from  its  necessity,  for 
their  mutual  and  general  advantage  and  security. 

But  there  is  another  point  of  view  in  which  it 
appears  to  me  to  be  proper  to  contemplate  this 

case. 
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case.    It  is  the  interest  and  duty  of  every  sove-     1^^^^' 
reign  independent  state  to  maintain  unimpeached 


its  honour  and  dignity ;  and  no  attack  upon  these  ^^*  ^*^^ 
can  be  suffered  with  any  due  regard  even  to  its 
safety.  Now  I  submit,  that  to  subject  a  vessel  of 
this  nature^  destined  for  such  purposes,  employed 
in  such  service,  and  sailing  under  such  a  flag,  the 
flag  of  an  independent  government -^  to  arrest 
and  interrupt  her  in  her  important  occupations  at 
the  suit  of  individuals  -—  that  this  is  an  indignity 
to  the  state  to  which  she  belongs.  And^  as  I  hav^ 
already  stated,  all  rights  and  claims  between  inde- 
pendent states  being  mutual  and  reciprocal,  the 
ships  of  any  country  which  imposes  this  indignity 
upon  another  would  be  liable  in  their  turn  to  the 
same  treatment ;  and  no  just  complaint  could  be 
made  if  it  were  applied.  The  injury  and  evil 
would  be  mutual  and  general;  and  therefore  I 
again  contend,  that,  upon  this  consideration  also, 
it  appears  to  be,  and  must  be  considered  as  a  part 
of  the  law  of  nations,  that  such  vessel  shall  be 
exempt  from  all  processes  of  this  kind,  inasmuch 
as  all  nations  must  be  presumed  to  consent  to  that 
which  is  necessary  for  the  due  maintenance  of  the 
honour  and  dignity  of  all. 

In  the  act  of  Court  we  have  stated  that  the 
principle  is  always  admitted  between  independent 
states  for  the  protection  and  security  of  such 
ships.  The  reason  and  foundations  of  this  prin- 
ciple  I  have  endeavoured  to  state  to  the  Court. 
In  making  this  assertion,  we  certainly  do  not 
mean  that  a  series  of  precedents  can  be  laid  be- 
fore the  Court,  in  which  the  immunity  contended 

for 
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■^^^1^     for  has  been  made  and  allowed ;   for,  as  I  have 
_ before  stated,  after  all  the  researches  which  we 


^Ts2o!^  have  been  able  to  make,  and  no  diligence  that 
could  be  used  with  any  hope  of  success  has  been 
omitted,  it  still  appears  to  us  to  be  a  new  case. 
But  we  depend  strongly  upon  the  absence  of  pre- 
cedents on  the  other  side,  as  establishing  a  negative 
of  the  exercise  of  any  authority  of  this  kind ;  and 
we  submit  to  the  Court  that  this  is  an  argument  of 
no  small  importance,  combined  with  the  reasons 
we  have  stated,  and  upon  which  we  contend  that 
the  denial  of  that  authority  is  to  be  held  a  part  of 
the  law  of  nations.  We  have  stated  the  principles 
upon  which  exemption  from  it  is  claimed  for  ships 
of  this  description,  proceeding,  as  we  submit,  upon 
sound  reasoning,  arising  from  the  nature  and  cir- 
cumstances of  things ;  which  reasoning  forms,  in 
various  instances,  the  rules  of  the  law  of  nations. 
And  it  must  surely  be  of  great  weight,  in  addition 
to  what  we  have  so  been  enabled  to  state,  that  no 
case  has  been  found  in  which  the  contrary  position 
has  been  asserted  and  maintained.  No  case  pre- 
cisely the  same  as  this  has  occurred,  as  fiir  as  we 
are  aware>  here  or  elsewhere ;  none  bearing  the 
most  distant  analogy  to  this  case  appears  to  have 
occurred  in  this  Court.  Two  cases,  in  some  de- 
gree analogous  to  the  present,  not  cases  of  salvage, 
but  cases  in  which  private  demands  have  been  set 
up  against  public  ships,  have  been  found  in  the 
books  referred  to  by  his  Majesty's  Advocate.  The 
one  of  these,  mentioned  by  Bynkershoeck^  is  that 
of  certain  Spanish  ships  of  war,  which  were  ar- 
rested, at  the  suit  of  private  creditors  of  the  king 

of 
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of  Spain^  in  the  harbour  of  Flushing,  but  which,      i^L^SSJi* 
upon  representations  of  the  Spanish  ambassador,  L 


were  ordered  to  be  given  up.  -^^  ^^**^ 

Sir  William  Scott.  —  Was  the  arrest  taken  off 
upon  such  representations  being  received  ? 

The  Advocate  of  the  Admiralty.  —  The  vessels 
were  given  up  upon  the  representations  of  the 
Spanish  ambassador.  The  course  which  had  been 
adopied  was  desisted  from  upon  those  representa- 
tions being  made  ;  but  it  was  the  duty  of  Holland 
to  take  care  that  its  subjects  should  not  be  deprived 
of  their  rights ;  these  she  was  bound  to  protect, 
and  therefore  she  pursued  another  course,  that  of 
threatening  reprizals. 

Sir  William  Scott.  —  If  there  should  be  a  failure 
of  justice,  only  in  that  case. 

The  Advocate  (if the  Admiralty. — Demanding  jus* 
tice  for  her  subjects,  with  threats  of  repnzals  in  case 
of  denial.  The  very  able  writer  who  has  stated  this 
case  entered  into  some  consideration  of  the  point 
of  the  liability  of  the  property  of  the  sovereign  of 
the  foreign  state  which  may  be  found  within  the 
limits  of  another  territory  :  his  reasoning  seems  to  • 
go  in  support  of  the  liability  of  such  property  to  just 
claims  and  demands ;  but  I  would  wish  to  draw  the 
attention  of  the  Court  to  this  circumstance,  that  he 
does  not  take  into  consideration  the  public  uses 
and  services  of  vessels  of  war  belonging  to  the 
state  to  which  I  have  particularly  referred,  and 
which  I  consider  as  raising  a  great  distinction.  It 
appears  to  me,  that  the  reasoning  which  he  ap* 
plies  to  the  general  public  property  of  govern- 
ments, or  of  a  sovereign,  may  be  allowed  to  be 

good  reasoning,  and  good  law,  without  affecting 
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the  case  of  such  a  ship,  with  respect  to  which 
these  proceedings  are  now  pending  before  the 
Court;  and  upon  all  the  grounds  which  I  have 
stated^  I  still  contend  that  this^  being  a  vessel 
destined  for  the  service  and  protection  of  the  state^ 
comes  under  the  general  considerations  which  I 
have  already  submitted. 

The  other  case  which  occurred  in  America,  I 
think,  likewise  appears  by  analogy^  but  only  by 
analogy,  to  apply  to  the  present 

Sir  William  Scott. — A  case  of  title. 

The  Advocate  qf  the  Admiralty. — It  was  an  Ame* 
rican  vessel  which  sailed  from  America  in  the  cha- 
racter of  amerchantship.  She  returned  thither  in  the 
character  of  a  vessel  of  war  belonging  to  France  — 
she  was  arrested  by  her  former  owners.  The  first 
Court  to  which  the  case  was  carried  dismissed  the 
suit;  by  the  second,  it  was  entertained;  and  it  appears 
to  have  been  so  entertained  upon  the  reasoning 
which  is  used  by  Bynkershoeck^  upon  the  liability 
of  tlie  property  of  sovereigns  or  kingdoms  in  foreign 
states.  In  ^e  highest  Court  to  which  it  was 
appealed,  it  was  reviewed  and  considered  upon  some 
of  the  same  grounds  which  I  have  been  endeavour- 
ing to  state  to  this  Court  as  affecting  this  subject ; 
and  the  result  was,  that  the  suit  was  dismissed, 
and  the  property  was  not  held  liable  to  the  claims 
of  those  who  had  arrested  it.  So  far,  therefore,  as 
precedents  can  be  found,  they  support  what  I  have 
submitted  to  the  Court  in  favour  of  the  exemption 
of  vessels  of  this  description  from  private  claims. 

It  is  not  denied,  or  intended  to  be,  nor  can  it 
reasonably  be  denied,  that  if  service  has  been  done, 
a  remuneration  is  due  for  it  It  would  be  con- 
trary 
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trary  to  the  common  principles  of  justice  to  main-     ^^^^ 
tain  the  opposite  proposition^  and  none  such  is 


attempted  to  be  maintained.  If  a  service  has  been  -^^  i^tfa, 
done^  a  recompence  ought  to  be  paid  for  it.  That 
we  do  not  deny.  AH  that  we  contend  for  is,  tliat 
it  has  been  sought  in  an  improper  mode,  and  by  a 
proceeding  which  cannot  properly  be  sustained. 
We  have  suggested  that  a  representation  of  the 
alleged  service  might  be  made  to  the  government 
to  which  the  ship  belongs ;  and  that  if  such  were 
made^  remuneration  would,  no  doubt,  be  obtained. 
It  is  not  to  be  presumed  that  a  foreign  state  would 
not  do  justice,  or  that  such  a  representation  would 
be  ineffectual.  But  if  there  were  any  backwardness 
shewn  upon  the  part  of  that  state,  the  parties  -— — 

Sir  William  Scott  —  It  is  not  stated  in  the  act  of 
Court  that  any  such  application  has  been  made  to 
the  representative  of  the  states  of  Holland ;  but  I 
believe  something  of  communication  was  stated  by 
the  learned  counsel. 

LtLshington. —  It  was  mentioned  at  the  time 
the  monition  was  moved  for  that  a  letter,  dated 
SOth  October  1819f  was  addressed  to  the  Baron 
Von  FageU  in  which  he  was  informed  of  the 
salvage  effected  by  the  salvors  upon  the  Prim 
Frederiky  upon  the  29th  oi  September  preceding,  ^ 
when,  by  their  means,  the  ship  and  cargo  were 
saved  from  total  destruction,  and  brought  into 
Plymouth  ;  and  that  instructions  had  been  received 
to  institute  proceedings  in  this  Court,  for  the  pur- 
pose of  obtaining  compensation  for  their  services. 

Jenner.  -—  No  answer  having  been  given  to  this 
letter,  proceedings  were  immediately  instituted 
in  thh  Courti 

II  2  Lush^ 
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TbePmim         Lushtngton. — The  action  was  entered  on  the 
twenty-first. 


NmK  i7tb,         Sir  William  Scott. — Then  this  was  not  an  appli- 

1S90» 

cation  to  the  foreign  power  for  any  reward  to  be 
paid  for  these  services,  but  an  intimation  only  that 
it  was  meant  to  proceed. 

.  The  Advocate  qf  the  Admiralty.  —  I  was  sub- 
mitting to  the  Court  that  here  would  have 
been  no  failure  of  justice.  I  do  not  mean 
to  say,  that  if  these  services  have  been  done 
reward  is  not  due,  and  ought  not  to  be  paid, 
but  that  it  has  not  been  claimed  in  the  proper 
manner.  I  have  submitted  to  the  Court  that  there 
was  another  way  for  the  salvors  to  proceed,  by 
application  to  the  foreign  government ;  and  if  there 
were  any  backwardness  in  that  government  in 
acceding  to  the  demand,  they  would  have  a  right 
to  the  support  of  their  own  government  to  enforce 
it  as  a  measure  of  justice,  which  every  government 
is  bound  to  demand  and  secure  for  its  subjects 
I  submit,  therefore,  to  the  Court,  that  there  could 
be  no  failure  of  justice.  It  is  not  to  be  presumed 
that  the  foreign  government  would  refuse  to  listen 
to  a  case  of  manifest  justice ;  and  if  it  did,  no 
one  can  be  heard  to  suggest  that  our  own  govern- 
ment would  not  support  the  application,  or  that 
such  support  could  fail  of  its  due  effect. 

We  have  submitted  to  the  consideration  of  the 
Court  in  the  act,  the  great  inconveniences  which 
would  arise  if  it  should  be  held  that  vessels  of  this 
description  were  subject  to  arrest  in  civil  suits  for 
private  claims.  If  such  a  doctrine  were  to  prevail 
anywhere,  it  must  prevail  everywhere,  upon  the 
grounds  which  I  have  already  stated,  that  all  the 

rights 
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rights  of  nations  are  general  and  reciprocaL    Our     '^  ^*»» 
own  ships  of  war  would  be  liable  to  the  same  pro-  ______ 

cess  in  foreign  ports^  and  might  be  interrupted  in  ^00.  i7th» 
the  course  of  the  most  momentous  public  service,  to 
the  hazard  or  destruction  of  our  best  and  dearest 
interests.  The  mere  mention*  of  these  conse- 
quences shews  the  monstrous  nature  of  the  attempt 
which  is  made ;  and  I  feel  confident  a  measure^ 
leading  to  such  results,  can  jiever  be  sustained  as 
consonant  to  the  principles  of  public  law. 

It  remains  for  me  to  say  a  few  words  respecting 
the  circumstances  on  which  it  is  contended  that 
this  vessel  is  not  entitled  to  the  character  of  a  ship 
of  war.  It  is  said  that  she  is  not  fully  armed,  and 
that  she  has  a  cargo  on  board.  Ships  of  war,  par-' 
ticularly  our  own,  are  frequently  employed  in. 
carrying  stores  and  provisions,  bullion,  and  other 
articles  of  small  bulk  in  proportion  to  their  value, 
^ther  the  property  of  the  state  or  of  individuals ; 
and  no  one  has  ever  breathed  a  doubt,  that  their 
public  character  was  affected  by  such  employment. 
This  is  a  vessel  of  1,700  or  1,800  tons  burthen. 
She  had  on  board  spices,  the  property  of  the  state^ . 
which,  according  to  the  enumeration  in  the  act  of 
the  opposite  party,  amount  to  about  80  or  90 
tons ;  a  small  quantity  in  proportion  to  her  bulk^ . 
and  which  might  be  stowed  away  if  necessary 
for  hostile  purposes.  She  had  not  her  full  force  • 
of  men  or  guns,  but  still  was  a  vessel  of  consider, 
able  force.  She  was  sailing  in  time  of  peace,  when 
no  opportunity  was  likely  to  occur  demanding  the 
exertion  of  her  full  original  force,  but  when  still 
the  force  which  she  had  might  be  useful  to  protect 
her  from  insult,  as  it  is  known  that  cruizers  under 

1 1  3  South 
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ThePBixs     South  American  flaffs  have  been  seen  in  south 
latitudes,  which  she  had  to  pass  in  her  course  from 


Nop.  17th,  the  east  to  Amsterdam.  I  contend,  therefore,  that 
these  circumstances  do  not  affect  her  public  cha- 
racter, and  that,  as  she  was  sailing  in  the  service 
of  the  state,  under  the  flag  and  commission  of  the 
state,  she  was  entitled  to  all  the  privileges  of  a 
public  ship  of  war ;  and  that  as  such  a  ship,  on  the 
grounds  which  we  have  submitted  to  the  Court, 
she  was  entitled  to  exemption  from  this  arrest. 

Jermer  for  the  salvors.  —  It  is  now  my  duty  to 
trouble  the  Court  with  a  few  observations,  on  b^alf 
of  those  who  assert  themselves  to  be  salvors  of  this 
ship  and  cargo.  I  admit,  with  my  learned  friends, 
that  this  is  a  case  of  importance,  and  as  they  have 
treated  it,  it  may  also  be  one  of  some  delicacy,  but 
in  my  apprehension  of  no  great  difficulty.  The 
principles  upon  which  questions  of  salvage  depend 
are  not  subject  to  the  municipal  regulations  of  the 
country  in  which  the  cases  occur,  but  are  of 
general  application. 

The  argument  which  was  urged  by  the  Advocate 
of  the  Admiralty  with  so  much  ingenuity,  that 
if  a  foreign  ship  is  to  be  subjected  to  the  process 
of  this  Court,  the  ships  of  this  country  may  be  also 
subject  to  a  similar  process  in  foreign  Courts,  is 
undoubtedly  true,  for  there  must  be  perfect  reci- 
procity between  independent  nations.  But  neither 
equity  nor  reason  seem  to  me  to  point  out  any  dis- 
tinction between  the  property  of  subjects  of  a 
foreign  power  and  the  public  property  of  the 
foreign  state.  The  same  principle  extends  to  all 
cases  of  salvage ;  and  neither  on  principle  nor 
authority  can  a  subject  of  this  country  be  deprived 

of 
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of  his  rights,  because,  in  the  prosecution  of  those     ^^^^J°" 
rights,  a  ship,  the  public  property  of  a  foreign  _ 

state,  may  be  subjected  to  the  process  of  this     ^^J/**^ 
Court 

*  It  seems  to  be  taken  for  granted,  that  public 
property  is  not,  by  reason  of  the  nature  of  the 
thing,  subject  to  the  demands  of  private  indivi-> 
duals,  or  to  a  judicial  process ;  and  cases  have 
been  adduced  in  support  of  this  position,  which, 
when  examined,  go  to  prove  the  direct  contrary. 
And  it  is  then  said,  that  they  must  have  been 
decided  upon  different  grounds ;  and  we  are  called 
upon  to  shew,  that  property  of  this  description  has 
been  held  liable  to  proceedings  of  this  nature^ 
Now  I  have  always  understood,  that  those  who 
claim  to  be  exempted  from  the  general  law  must 
shew  the  ground  upon  which  the  exemption  rests. 
If  this  is  not  or  cannot  be  done,  then  the  general 
principle  must  be  applied.  It  will  not,  I  appre- 
hend, be  sufficient  to  shew  that,  by  some  distant 
analogy  to  the  jtis  gentium^  there  may  be  some 
slight  pretension  for  this  exemption ;  for  it  would 
be  easy  to  shew  that,  by  the  jus  gentium^  those 
who  have  contributed  by  their  exertions  to  the 
preservation  of  property  have  an  immediate  claim 
for  compensation  upon  the  property  so  saved,  and 
have  a  right  to  seek  for  that  compensation  in  the 
Courts  of  that  country  to  which  the  property  is 
brought.  In  the  present  instance,  the  Courts  of 
this  country  are  those  in  which  the  salvors  have  a 
right  to  look  for  their  reward.  As  the  established 
principle  is,  that  they  have  a  lien  upon  the  thing 
saved,  so  they  have  a  right  to  pursue  that  lien  in 
whatever  country  the  property  may  be  situated^ 
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It  is  not  denied  that  they  have  a  right  to  some 
compensation,  but  it  is  said,  that  this  is  not  the 
proper  way  of  obtaining  it ;  that  the  proceeding 
cannot  be  maintained ;  that  an  application  of  the 
nature  suggested  by  my  learned  friends  would  be 
received  with  indulgence  and  liberality,  as,  indeed, 
all  cases  of  salvage  are  entitled  to  be  considered. 

At  this  point  of  the  argument  the  Court  ex- 
pressed a  doubt  whether  the  case  was,  in  its 
circumstances,  a  salvage  case,  obsen'ing,  that  if 
the  Court  were  to  take  the  representation,  as 
stated  in  the  act,  and  also  in  the  affidavit  of  the 
commander,  to  be  true,  and  it  was  not  contra- 
dicted, it  amounted  only  to  a  very  slight  case, 
that  of  putting  two  men  on  board  the  ship  as 
pilots,  which  might  be  expected  as  matter  of 
courtesy,  and  did  not  seem  sufficient  to  justify  the 
raising  a  question  as  to  the  jurisdiction  of  the 
Court  upon  a  very  nice  and  delicate  subject. 

Jenner  and  Lushington  replied,  that  they 
were  not  aware  that  any  question  as  to  the 
merits  of  the  case  was  intended  to  be  raised  on 
the  protest,  which  being  to  the  jurisdiction  of  the 
Court,  they  had  conceived  it  would  not  be  proper 
to  introduce  into  the  act  a  detail  of  the  services 
rendered,  and  had  therefore  struck  out  all  such 
matter,  which  had  been  very  fully  set  forth  in  the 
act  as  originally  laid  before  them,  supported  by 
affidavits,  and  which  constituted  a  case  differing 
very  essentially  from  that  stated  by  Captain  Van 
Senderij  and  one  of  \ery  considerable  merit  on  the 
part  of  the  salvors ;  that  supposing  the  representa- 
tion of  the  facts  in  the  protest  to  be  merely  in- 
troductory to  the  question  of  jurisdiction,  they 

considered 
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considered  it  sufficient  to  deny  the  truth  of  such     '^  ^«i" 
representation  in  general  terms,  without  entering 


into  particulars ;  that  they  were  under  great  dif-  ^«»«  »7<*h 
ficulties  in  what  manner  to  proceed  under  the 
present  intimation  of  this  objection  from  the 
Court,  and,  after  deliberation,  suggested,  that,  as 
bail  had  been  given  under  protest,  it  might  still  be 
proper  that  application  should  be  made  to  the 
government  of  Holland  for  compensation,  reserv- 
ing the  question  of  the  jurisdiction  of  this  Court, 
if  it  should  be  necessary  to  revert  to  it,  without 
prejudice  to  the  rights  of  either  party. 

The  Court  said,  that  it  could  have  no  objection 
to  such  an  arrangement. 

The  King^s  Advocate  and  the  Advocate  for  the 
Admiralty  observed,  that  the  question  as  to  the 
rights  and  privileges  of  the  foreign  government 
was  of  more  importance  than  any  other  consi- 
deration, otherwise,  in  acceding  to  such  arrange- 
ment, it  would  be  proper  to  advert  to  the  great 
inconvenience  which  had  been  sustained  by  the 
arrest,  and  the  loss  of  several  thousand  pounds 
occasioned  by  the  detention.  But  as  they  were 
not  desirous  to  insist  unnecessarily  on  the  judgment 
of  the  Court  on  the  abstract  question,  they  did 
not  object  to  the  mode  proposed. 

The  case  was  accordingly  directed  to  stand 
over,  and  a  memorial  on  behalf  of  the  salvors  was 
presented  to  the  ambassador  of  the  Netherlands^ 
who,  after  communicating  with  bis  own  govern- 
ment, requested  that  the  amount  of  the  recom- 
pence  due  to  them  might  be  submitted  to  the 
award    of   Sir   William  Scott.     In  consequence 

of 
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The  following  is  a  copy  of  the  award  made  by 
Sk  WiUiam  Scott :— 

m 

I  have  considered  the  evidence  respecting  the 
Dutch  line  of  battle  ship  belonging  to  his  Ma- 
jesty the  King  of  the  Netherlands^  armie  en  JbitCy 
and  carrying  a  valuable  cargo  of  spices,  &c. 
from  Bataoia  to  the  TeoFel,  called  the  Prins 
Frederik,  which  was  brought  into  Maunfs  Bay 
by  the  assistance  of  persons  belonging  to  the 
British  brig  Howe,  of  the  port  of  Penzance. 
These  persons  have  since  arrested  this  ship  and 
cargo,  by  a  warrant  issued  from  the  High  Court 
of  Admiralty,  in  a  cause  of  salvage,  on  account  of 
essential  services  rendered  to  them  in  a  situation 
of  imminent  danger.  < 

The  whole  of  the  evidence  before  me  ccHidsts 
of  affidavits  made  by  the  master,  mate,  and  mari- 
ners of  the  brig  Howe  —  of  affidavits  made  by  the 
captain,  lieutenant,  and  four  other  officers  of  the 
Prins  Frederik  —  of  affidavits  made  by  two 
officers  of  the  British  navy,  who  were  witnesses  to 
some  parts  of  the  transaction  —  and  of  an  affidavit 
made  by  a  person  who  describes  himself  as  French 
Consular  Agent  and  Vice  Consul  for  Oldenburgh 
and  Mecklenburgh.  An  affidavit  is  likewise  exhi- 
bited, apparently  signed  by  the  Dutch  Captain  Van 
Senden^  and  produced  as  his,  but  on  which  appears, 
in  an  obliterated  state,  a  part  of  the  concluding 
paragraph,  which  expressed  his  belief,  that,  but 

for 
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Jbr  the  essential  services  rendered  hy  these  asserted    '^^^ 
salvors^  his  ship  wotild  haoe  been  foundered.    It  has 


been  communicated  to  me  by  the  proctor  for  the     ^^  ^^«^ 

1890 

Prins  Frederik^  that  he  declined  to  subscribe 
this  averment,  upon  the  ground  that  it  was  not 
founded  in  fact  But  I  ccmfess  it  rather  appears 
to  me^  that,  after  having  stated,  as  he  has  done, 
the  several  particulars  contained  in  the  former 
parts  of  his  affidavit,  his  scruples  about  the  com 
eluding  part  seem  to  be  somewhat  unreasonable 
and  inconsistent ;  for  no  man,  I  think,  can  read 
the  account  which  he  himself  gives  of  the  state 
of  the  weather,  of  the  ship,  and  of  the  whole 
crew,  without  arriving  at  the  conclusion  which 
he  declines  to  express. 

Upon  the  evidence  contained  in  these  affidavits, 
I  have  to  observe,  1st,  that  the  affidavits  them- 
selves are  all  made  in  recenti  facto^  when  the 
knowledge  of  the  facts,  and  the  real  sense  of  their 
extent  and  value,  must  be  supposed  to  be  most 
full  and  fresh ;  and,  Sdly,  that  they  are  all  pro- 
duced on  one  side,  that  of  the  asserted  salvors ; 
no  contradiction  of  any  kind  being  adduced  on  the 
other,  unless  this  affidavit  of  Mr.  Van  Senden  can 
be  so  considered. 

Upon  the  evidence,  I  do  not  think  m3rself  bound 
to  observe  more  particularly,  than  by  stating,  that 
I  think  that  essential  service  is  therein  shewn  ta 
have  been  rendered  to  this  ship  and  cargo,  and 
likewise  to  the  numerous  persons  on  board ;  both 
this  valuable  property,  and  the  individuals  who 
were  in  the  care  of  it,  having  been  preserved  in  a 
state  of  most  critical  danger.  It  appears  to  me, 
however,  that  there  have  been  errors  of  conducts 

on 
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"^^l^^lJJJJ^     on  both  sides,  which  have  tended  to  reduce  the 
-.  value  of  this  property,  out  of  which  the  salvage  is 


^T«»*^     to  arise. 


I  think  that  the  first  application  for  a  recom- 
pense, in  the  nature  of  salvage,  ought,  in  the  case 
of  a  ship  of  war  belonging  to  a  foreign  state,  to 
have  been  made  to  the  representative  of  that  state 
resident  in  this  country.  In  the  present  case  no 
doubt  can  be  entertained,  that  just  attention  would 
have  been  paid  to  the  application,  and  due  care 
taken,  after  proper  information  obtained,  to  have 
answered  the  claim  in  some  form  or  other,  as  sub- 
stantial justice  might  appear  to  require;  for  it  is 
not  reasonable  to  suppose,  that  private  individuals 
in  this  country  should  go  unrewarded^  for  services 
performed  to  the  ships  of  foreign  governments, 
when  they  would  have  been  liberally  rewarded  for 
similar  services  performed  for  such  ships  belonging 
to  their  own.  At  the  same  time,  the  valuation  of 
those  services  is  proper  to  be  obtained,  at  least  in 
the  first  instance,  from  those  governments  them- 
selves, and  it  is  not  till  afler  their  denial  of  justice, 
that  recourse  should  be  had  elsewhere.  Instead 
of  this,  the  application  is  made  direct  to  the  cap- 
tain of  this  ship,  who  treats  it  with  undue  disre- 
gard and  defiance.  I  say  imdue^  because  at  any 
rate  some  salvage  was  due,  and  if  he  personally 
was  not  liable,  he  ought  at  least  to  have  informed 
them  where  the  demand  was  to  be  made.  On  his 
refusal,  a  warrant  of  detainer  is  sued  out  of  the 
Court  of  Admiralty,  and  this  begets  a  delicate 
question  of  jurisdiction  in  international  law,  which 
the  Court  was  disposed  to  treat  with  all  necessary 
caution.    The  vessel  is  said  to  have  been  detained, 

under 
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under    the   authority   of   this   warranty   for   six     2^^]^ 
months.  ...........^ 


Why  she  was  not  released  upon  bail,  on  an  ^^  ^'^^ 
application  to  the  Court,  I  know  not ;  the  Court 
would  certainly  have  decreed  it,  if  any  such 
application  had  been  made,  but  without  pr^udice  to 
the  depending  question  qf  jurisdiction.  But  the 
real  state  of  the  fact  was,  I  presume,  that  the  ship 
was  in  a  totally  disabled  condition,  and  could  not 
proceed  upon  her  voyage  without  a  total  repair ; 
and  if  so,  it  is  by  no  meads  an  exact  representation 
of  the  case,  that  she  was  detained  all  that  time  by 
the  mere  authority  of  the  warrant ;  and  it  is  like- 
wise an  unfair  charge  that  the  wages  and  main- 
tenance of  the  officers  and  crew,  for  the  whole 
time,  (amounting,  as  stated,  to  .^^5,400,)  are 
placed  to  the  account  of  that  detainer,  when  the 
ship  must  otherwise  have  been  detained  by  her 
own  incapacity  to  proceed.  I  see  no  reason  what- 
ever, why  much  the  larger  proportion,  both  of 
officers  and  crew,  might  not  have  been  shipped  off 
to  Holland  whilst  the  vessel  remained  in  that  state 
of  inability  to  proceed,  however  occasioned. 

The  value  of  the  cargo,  on  its  arrival  in  Eng* 
landy  is  stated  to  have  been  ^^27,750 ;  but  this  is 
on  a  supposition  that  it  had  suffered  a  quarter's 
deterioration  of  its  value  by  the  distress  which  the 
vessel  had  encountered  on  her  voyage.  This, 
however,  is  merely  conjectural ;  it  may  have  been 
much  more,  and  may  have  been  much  less. 

It  was  an  error  on  the  part  of  the  salvors  not  to 
have  accepted  bail  in  the  value  of  ^32,000.  The 
Court,  upon  an  application  from  the  Dutch  govern- 
ment, would    certainly  have  decreed  it,  relying 

upon 
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T^Fum     upon  its  good  faith  in  that  valuation ;  and  the 
..._..__   result  of  the  ajppraisement  has  sufficiently  shewn^ 
Noo.  i7tb,     that  the  interests  of  the  salvors  would  have  been 
more  than  sufficiently  protected. 

Upon  consideration  of  the  whole  case,  and  of 
what  has  occurred  in  it^  I  adjudge  the  sum  of 
£%Q0  to  be  paid  to  these  salvors,  together  mth 
their  expences. 
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TARRAGONA. 

^HE  reducti(»i  of  Tarragona  by  the  combined  jii^  laoi,  un. 
operations  of  the  land  forces  under  the  com-  Vhan  •  gnnt 
mand  of  Lieutenant  General  Lord  mUiam  Ben-  ^SS^fa^ 
'  Hnckf  and  a  part  of  the  fleet  under  the  command  •^"'"'^J™' 
of  Sir  Edward  PeUew  (now  Lord  Viscount  EjP'  butioii  •oom 
mouth),  took  place  in  the  year  1813.  mmtttyforav 

On  the  7th  o£Jime  1820,  a  grant  of  ^^31,531 18^.  SSfttte  *^ 
was  made  to  the  land  and  sea  forces,  being  the  ^[^"^ 
estimated  value  of  the  booty  taken ;  and  the  com-  caoidjaaj,  and 
manders-in-chiefy  Lord  WilUam  Bentmck  and  Lord  ^Jd^trml»^* 
Eamouth^  were  appointed  trustees  for  the  distri^  SSTJ^Jfw 
bution.  ttOT^  though 

The  warrant)  after  reciting  the  capture  of  the  pointod,  ^ 
booty  and  the  application,  on  the  part  of  the  ^^^^ 
captors,  for  a  grant  of  the  estimated  value  thereof,  ^^  ^^*, 
and  referring  to  the  statute  for  regulating  the  joint  and  oon- 
payment  of  army  pnze  money,  &c.,  was  m  the  mentaada 
following  words :— "  We,  taking  the  same  into  SSUJdSSl 


'*  our  royal  consideration,  are  graciously  pleased  ^">'^* 
^^  to  give  and  grant,  and  do  hereby  give  and  grant, 
<^  to  the  said  Lieutenant  General  Lord  WilUam 
<*  Bentmck  and  Admiral  Lord  Viscount  Ejmoutkf 
*^  the  said  sum  of  if  31,531  18^.;  and  that  the  said 
*^  sum  be  issued  and  paid,  without  any  fee  or  other 
**  deduction  whatsoever,  in  trust  for  the  benefit 
<^  of  the  said  Lieutenant  General  Lord  William 
*^  Bentinckj  and  the  officers,  non-commissioned 
**  officers,  and  privates  serving  under  his  imme- 

"  diate 


J%ii^l2tb,188l. 
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Tamaoowa.  ««  diate  command,  and  of  Admiral  Lord  Viscount 
**  Eamouthj  and  the  officers,  non-commissioned 
^'  officers,  and  seamen  and  mariners  actually  on 
^'  board  of  our  before-mentioned  ships  employed 
on  that  service,  as  booty  and  prize,  or  booty 
money  in  the  nature  of  prize  money,  under  the 
provisions  of  the  said  act  passed  in  the  fifty- 
**  fourth  year  of  the  reign  of  our  late  royal  father, 
to  be  distributed  under  the  provisions  of  the 
said  act  of  parliament,  and  agreeably  to  our  pro- 
*'  clamation  for  the  distribution  of  prize  in  force  at 
*^  the  time  of  the  said  expedition,  and  this  our  royal 
*^  grant,  in  manner  and  in  the  several  proportions 
"  following/'  The  proportions,  in  which  distribution 
was  to  be  made  to  the  several  classes  of  the  army 
and  navy,  were  here  set  forth,  and  the  warrant  then 
went  on  as  follows :  **  And  we  are  further  pleased 
*^  to  direct,  that  all  such  respective  sums  of  money 
<^  shall  be  distributed  as  prize  or  booty  money,  or 
"  money  in  the  nature  of  prize  money,  according 
^^  to  the  provisions  of  the  said  act  of  parliament  of 
*'  the  fifty-fourth  year  of  the  reign  of  our  late 
•'  royal  father,  and  the  several  acts  relating  to  the 
**  distribution  of  prize  money  in  our  navy,  and 
<<  our  said  proclamation,  or  this  our  grant,  and 
<^  the  rules  and  customs  heretofore  used  and  ob- 
**  served  in  our  army  and  navy  respectively  in 
"  that  behalf;  and  the  agents  entrusted  with  the 
'*  distribution  thereof,  by  the  said  Lieutenant 
"  General  Lord  William  Bentinck  and  Admiral 
"  Lord  Viscount  Exmouth^  shall  give  all  such 
<<  notices  and  make  such  notifications  of  such  dis- 
•^  tribution  as  are  required  by  the  said  act  of  par- 
^^  liament^  and  the  several  acts  of  parliament  in 

11  "  force 
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."  force  relating  to  the  distribution  of  prize  money  Tarraooka. 
**  in  our  navy,  and  our  said  proclamation,  and  pay  ^  .^^  ^ggi. 
"  over  all  unclaimed  shares  to  Chelsea  and  Greeri'- 
'^  wich  hospitals  respectively,  to  be  hereafter  paid 
"  to  the  persons  entitled  thereto,  or  remain  for 
the  benefit  of  the  said  respective  hospitals,  ac- 
cording to  the  provisions  and  regulations  of  the 
said  acts  of  parliament,  and  the  several  bills  m 
•^  force  relating  to  the  distribution  of  prize  money 
in  our  navy :  And  we  are  further  pleased  gra- 
ciously to  order  and  direct,  that  in  case  any 
'^  doubt  shall  arise  respecting  the  said  distribution, 
*^  or  in  respect  to  any  other  matter  or  thing  re- 
"  lating  thereto,  the  same  shall  be  determined  by 
**  the  said  commanders  of  the  said  land  and  sea 
"  forces.  Lieutenant  General  Lord  William  Ben- 
^  thick  and  Admiral  Lord  Viscount  Eamouth^  or 
"  by  such  person  or  persons  to  whom  the  said 
'^  commanders  of  the  said  land  and  sea  forces 
<^  shall  refer  the  same;  and  such  determination 
<<  shall  be  final  and  conclusive  upon  all  persons 
'^  concerned,  and  as  to  all  matters  and  things 
'<  relating  to  the  said  distribution/' 

On  the  28th  of  September  1819,  whilst  the  grant 
was  in  progress,  and  before  it  had  received  the 
royal  sign  manual.  Lord  William  Bentinck  ex- 
ecuted a  power  of  attorney  in  favour  of  Lieutenant 
Colonel  Kenah^  authorizing  him  to  receive  the 
bounty  money  which  might  be  granted  to  him  and 
the  forces  which  had  been  under  his  command, 
and  generally  to  act  for  him  in  every  thing  relating 
thereto. 

On  the  4th  of  November  1820,  Lord  Eamouth 

appointed  John  Petty  Mtispratt^  and  Joseph  Grimes 

VOL.  II.  K  K  his 
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Tamaooka.    i^ig  secretary,  to  be  his  attorneys,  jointly  and  seve- 

7iify  12th,  1821.  ^^^'y  '^  ^^*  ^^^  ^^^  ^^  '^^  premises,  with  full 

powers  for  that  purpose. 

The  amount  of  the  grant  having  been  received, 
and  the  numbers  entitled  to  share  having  been 
ascertained,  preparations  were  making  for  the  dis- 
tribution, when  a  difference  of  opinion  prevailed 
as  to  the  rights  of  the  agents.  Lord  ExmoiMh  and 
his  attorneys  asserted  that  the  distribution  should 
be  jointly  made,  and  that  the  agency  should  be 
divided  equally  between  the  agents  appointed  by 
each  of  the  trustees,  so  that  Colonel  Kenah  should 
take  a  moiety,  and  Mr.  Muspratt  and  Mr.  Grimes 
the  other  moiety  of  the  five  per  cent,  commission 
on  the  sum  to  be  distributed ;  whereas  Lord  Wil- 
liam Bentinck  and  his  attorney  contended  that 
Colonel  Kenah  shotild  distribute  to  the  land  forces 
exclusively,  and  receive  his  commission  on  the 
proportion  which  he  should  so  distribute. 

After  some  discussion,  it  was  agreed  on  both 
sides  to  submit  the  decision  upon  the  point  to  the 
Court  of  Admiraltv. 

An  act  on  petition  was  entered  into,  and  the 
warrant,  and  also  the  powers  of  attorney,  exhibited. 

On  the  part  of  Lord  Eamouth^  it  was  submitted, 
that  his  Lordship  and  Lord  William  Bentinck  are 
constituted  jo/w/  trustees  for  all  and  every  the  pur- 
poses directed  in  the  warrant,  and  that  the  actual 
payment  of  the  several  shares  to  the  one  force  or 
the  other  is  a  part  of  that  joint  trust,  to  be  ex- 
ecuted by  themselves  or  their  agents  jointly  for 
the  whole  conjunct  force,  and  without  distinction 
as  to  their  respective  services ;  and  that  Lieutenant 
Colonel  Kenah  is  not  entitled  to  have  the  shares 

belonging 
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belonging  to  the  army,  with  the  agency  thereon,     Tarracmwa. 
delivered  to  him  separately,  and  in  exclusion  of  j^i2th,i82i. 
the  agents  appointed  by  Lord  Exmouth. 

On  the  part  of  Lord  WiUiam  Bentinck  and  his 
agent,  it  was  submitted,  that  the  separate  distri- 
bution by  Lord  Eamouth's  agents  of  the  share  of 
the  navy  to  the  navy,  and  the  separate  distribution 
by  Lord  William  Bentinck^s  agent  of  the  share  of 
the  army  to  the  army,  was  consonant  to  law, 
custom,  and  equity,  and  in  strict  conformity  to 
the  tenor  of  the  grant ;  that  in  all  the  captures 
by  conjoint  expeditions  which  have  taken  place 
during  the  last  twenty-five  years,  it  has  been 
customary  for  distribution  to  be  made  sepa- 
rately by  each  separate  agent  to  the  naval 
and  military  forces  entitled  to  share,  with  one 
exception  only ;  that  this  practice  is  founded  on 
equity  and  expedience,  inasmuch  as  the  agent  for 
each  description  of  force  must  necessarily  be  most 
competent  to  discharge  the  duties  which  relate 
to  that  force,  and  does  actually  discharge  them  ; 
that  on  the  occasion  of  the  capture  of  Genoa,  and 
the  distribution  afterwards  made  of  the  proceeds 
granted,  the  same  course  was  pursued,  the  cap- 
ture being  made  by  the  same  naval  and  military 
forces,  under  the  very  same  commanders.  It  was 
therefore  submitted,  that  the  proportion  of  the 
money  due  to  the  army  ought  to  be  paid  over  to 
the  agent  appointed  for  the  army,  and  that  he 
ought  to  make  distribution  of  the  same  separately, 
and  receive  the  agency  thereon  for  his  own  use, 
agreeably  to  the  provisions  of  the  act  of  parlia- 
ment, and  conformably  to  the  custom  which  had  54  6.  s. 
always  prevailed  on  similar  occasions,   save  and 
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Tahuagona.    except  in  some  cases  of  distribution,   in   which 
July  12th,  IS21.  t^®  house  of  the  late  Sir  John  Jackson^  of  which 

Mr.  Muspratt  (one   of  Lord  Eyemouth's  agents) 
is  a  surviving  partner,  were  agents. 

In  reply,  the  universality  of  the  custom  set  up 
was  denied  ;  and  it  was  asserted,  that,  in  all  cases 
that  had  occurred  since  the  year  1800,  in  which 
Sir  John  Jackson  and  Co.  were  agents,  the  agency 
had  been  equally  divided,  and  that  this  course  had 
been  pursued  in  consequence  of  legal  advice  ob- 
tained from  Lord  EUenborotigh  whilst  practising  at 
t  hebar.* 

*  The  following  is  a  copy  of  the  Case  submitted  to  Lord 
Ellenborough,  and  of  his  opinion  thereon :-» 

His  Majesty,  by  warrant  under  his  sign  manual,  (a  copy  of 
which  is  herewith  sent,)  granted  the  property  captured  at  the 
Cape  of  Good  Hope,  subsequent  to  the  15th  September  1795,  to 
General  Sir  Alured  Clarke  and  Lord  Keith,  the  two  commanderA- 
in-chief,  in  trust  to  be  by  them  paid  and  distributed  to  the 
captors,  in  manner  therein  mentioned  ;  the  former  of  whom  has 
a])pointed  Alexander  Davidson  Esquire,  his  attorney,  and  the 
latter  the  Honourable  William  Elphinstone,  and  John  Jackson 
Esquire^  his  attorneys,  jointly  or  separately,  to  execute  the  object 
of  the  trust  contained  in  the  said  warrant. 

Lord  Keith's  attorneys  have  proposed  certain  resolutions  to 
Sir  Alured  Clarke's  attorney,  to  be  entered  into  for  the  due 
administration,  receipt,  and  distribution  of  the  property  under 
the  terms  and  trusts  of  the  warranty  copies  of  which  are  herewith 
sent. 

Lord  Keith^s  attorneys  conceive  that  the  warrant  establishes 
a  joint  trust  in  Sir  Alured  Clarke  and  Lord  Keith,  without  dis- 
tinction of  the  two  services  of  the  army  and  navy. 

Your  opinion  is  therefore  requested, 

1st,  Whether  the  warrant  does  not  establish  a  joint  trust 
in  Sir  Alured  Clarke  and  Lord  Keith,  without  distinc- 
tion of  army  and  navy  ? 

It  certainly  does ;  it  constitutes  them  joint  trustees  for  both 
services,  without  any  distinction. 

2d. 
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July  i2th,  1821. 


Judgment.  tareaooma. 

Sir  IV.  Scott.  —  This    case   arises    out  of  the 
capture  of  Tarragona,  which  was  taken  in  the 

2d,  Whether  the  legal  title  to  the  property  captured  does 
not  vest  the  terms  of  the  grant  in  Sir  Alured  Clarke 
and  Lord  Keith,  and  enable  them,  or  those  they  may 
authorize,  to  demand,    receive,  and   sue  for  the  pro- 
ceeds, if  necessary,  in  the  names  of  tbem^  Sir  Alured 
Clarke  and  Lord  Keith  ? 
It  does  ;  and  so  much  is  their  authority  of  a  joint  nature^  that 
I  incline  to  think  they  cannot  make  separate  attorneys  for  the 
execution  of  the  trust  on  their  respective  behalfs,  but  that  the 
delegation  and  substitution  must  be  made  by  both,  under  a  joint 
power  of  attorney,  authorizing  the  persons  appointed  to  act  in 
the  name  and  on  behalf  of  both. 

3d,  Whether  the  said  resolutions  are  not  legal,  and  comport 
with  the  ends  and  objects  of  the  warrant  ? 
I  liave  observed  on  the  proposed  regulations  in  the  margin  of 
each  ;  they  are  in  general  proper  enough  to  be  adopted  by  the 
parties  in  the  execution  of  the  trust  in  question,  supposing  the 
execution  of  that  trust  had  been  duly  and  efifectualiy  delegated  to 
them  ;  upon  which  I  have  observed  in  my  answer  to  the  fore- 
going  query. 

4th,  Whether  it  is  not  requisite  to  bind  the  parties  by  an 

agreement  to  the  before-mentioned  resolutions^  or  such 

others  as  they  may  enter  into  ? 

.  I  think  not.    Independently  of  the  objection  above  suggested 

as  to  the  validity  of  their  powers,  I  do  not  think  that  it  would  be 

proper  to  bind  themselves  conclusively  as  to  the  execution  of 

their  delegated  trust  in  any  one  precise  invariable  mode,  when 

the  varying  exigencies  of  their  trust  may  possibly  require  the 

mode  of  its  execution  to  be  varied  also.    The  engagement  can 

only  be  of  an  honorary  nature ;  and  to  that  extent,  and  in  that 

form,  I  see  no  objection  to  it.   I  think  it  would  be  expedient  for 

the  gentlemen  who  are  at  present  the  separate  attorneys  of  Sir 

A,  Clarke  and  Lord  Keith  to  have  new  powers  granted  them  by 

Sir  Alured  and  Lord  Keith  jointly,  and  to  receive  from  theui 

a  ratification  and  confirmation  of  what  thev  have  done  alreadv. 

9  m 

Edward  Law. 
LincolrCs  Inn,  Dec,  4^  ISOl. 

K  K  3  year 


494 


CASES  DETERMINED  IN  THE 


Tabbaoona. 


Mffl2th,lS2h 


year  1813.     A  grant  of  the  booty,  or  to  speak 
more  correctly,  of  a  sum  of  money  in  lieu  of  the 
booty  there  taken,  was  made  to  Sir  Edward  PeUem 
(now  Lord  ExnioutK)^  the  commander  of  the  naval 
forces  employed    in  the   capture,   and  to  Lord 
Wm.  Bentincky  who  had  the  command  of  the  land 
forces,  in  trust,  to  distribute  it  amongst  the  officers 
and  men  serving  in  the  expedition.     The  grant  is 
made  to  them  jointly,  and  not  severally.    The  law 
would,  therefore,  look  to  both  of  them  for  the  due 
distribution   of   every  part    of  the  property  so 
entrusted  to  them.     If  they  had  thought  proper  to 
have  acted  personally  in  the  distribution  of  this 
sum  of  money,  there  can  be  no  doubt  that  they 
must  have  acted  conjointly,  for  there  is  no  seve- 
rance in  the  grant   Lord  fVm.  Bentinck^  it  is  true, 
might,  and  probably  would  have  paid  more  atten- 
tion to  the  interests  and  concerns  of  the  army,  and 
Lord  Eamouth  to  those  of  the  navy ;  for  it  is  natural 
that  a  greater  part  of  the   actual  management 
should  be  in  the  hands  of  the  persons  respectively 
best  acquainted  with  the  different  services;  but 
still  there  must  have  been  the  concurrent  attention 
of  both  of  them  running  through  the  whole  as  a 
whole.     It  must,  throughout,  have  been  a  joint 
transaction.     It  was  not,  however,  to  be  expected, 
that  these  distinguished  officers  would  act  person- 
ally in  the  business  of  distribution,  but  that  they 
would  delegate  their  authority  to  others.     Lord 
IVm.  Bentinck,  it  seems,    had    given  a  general 
appointment  to  Colonel  Kenah^  as  his  agent,  and, 
upon  the  issuing  of  this  grant,  Lord  Eamouth  gave 
a    power    of    attorney-  to    Mr.    Muspratt    and 
Mr.  GrimeSf  constituting  them  his  more  immediate 

3*  and 
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and  special  agents  for  the  distribution  of  this  pro-  Taeraooka. 
perty.  There  certainly  was  no  joint  appointment  ^TTstiTissr. 
of  agents  by  Lord  JVm.  Bentinck  and  Lord 
Eamotith^  but  the  question  is,  whether  the  trust 
did  not  devolve  joindy  upon  the  agents,  although 
severally  appointed ;  and  I  am  of  opinion  that 
it  must  be  held  to  have  so  done.  It  was  a 
conjoint  trust  according  to  the  grant;  and  the 
persons  deputed  by  the  original  grantees  must 
take  it  precisely  as  their  principals  had  done.  If 
Lord  fVm.  Bentinck  could  not  sever  himself  from 
Lord  Eamouth^  and  Lord  Eamoutk  could  not  sever 
himself  from  Lord  JVm.  Bentinck ^  neither  could  the 
agent  of  the  one  sever  himself  fi'om  the  agent  of 
the  other.  The  principals  could  have  no  right  to 
alter  the  nature  of  the  trust  confided  to  them  by 
the  crown,  and  if  they  delegate  that  trust  to  others, 
it  must  go  to  their  substitutes  precisely  as  it  was 
lodged  in  themselves.  That  things  should  have 
taken  the  course  they  did,  is  natural  enough.  It 
was  to  be  expected  that  Lord  JVm.  Bentinck  would 
nominate  a  person  connected  and  conversant  with 
the  affairs  of  thearmy^and  thatLordjE.r;720t//A should 
select,  as  his  agents,  persons  well  acquainted  with 
those  of  the  navy.  This  is  exactly  what  must  have 
been  supposed  likely  to  occur.  Strictly  speaking, 
according  to  the  grant  and  according  to  the  act  of 
parliament,  the  appointment  of  the  agents  should 
have  been  conjoint;  and  although  this  has  not 
been  literally  complied  with,  I  think  it  must  be 
taken  as  if  it  were  so.  The  appointments,  though 
several,  are,  in  reality,  and  for  all  practical  pur»- 
poses,  to  be  deemed  conjoint.  It  is  said,  that  the 
practice  has  been  otherwise  ;  that  it  has  been  usual 
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Tarraooka.    for  the  persons  appointed  by  the  commander  of  the 
j^j2th,i82i.  ^^^^  forces  to  act  exclusively  for  the  army,  and 

the  persons  appointed  by  the  commander  of  the 
naval  forces  for  the  navy,  and  it  is  not  improbable 
that  it  may  have  been  so ;  but  still  I  think  the 
practice  has  not  been  in  conformity  to  what  the 
law  requires.  It  is  certainly  more  conducive  to 
the  security  of  all  parties  interested  that  there 
should  be  a  joint  responsibility,  for  a  separation 
of  responsibility  must  necessarily  weaken  the 
security  of  all.  It  is  proper,  also,  that  each  of  the 
grantees  and  their  agents  should  know  precisely 
what  is  claimed  by  the  other  branch  of  the  service 
as  well  as  by  their  own.  I  should  not  think  of 
making  any  alteration  in  transactions  that  are  long 
past  and  bygone,  and  settled  to  the  satisfaction  of 
the  parties  interested,  but  when  I  am  called  upon 
to  consider  the  matter  in  a  subsisting  and  un- 
finished transaction,  I  must  say,  that  I  think  the 
practice,  which  is  stated  to  have  prevailed,  has 
been  erroneous.  It  seems  to  me  that  there  ought 
always  to  be  a  joint  and  concurrent  appointment, 
and  a  joint  and  concurrent  distribution.  Some- 
thing of  apparent  hardship  and  injustice  may 
possibly  occur  in  this  mode  of  settling  the  ques- 
tion. The  army,  in  this  particular  instance,  may 
have  a  superiority  in  numbers,  and  consequently  a 
majority  of  interest ;  but  it  must  not  be  forgotten 
that  this  might  have  been  just  the  other  way.  The 
navy  may,  in  other  cases,  have  the  same  or  a  still 
greater  superiority  in  numbers,  so  that  though 
there  may  be  inequality  in  particular  cases,  yet 
there  would  be  a  general  equality.  Lord  Ellen- 
borough,  many  years  ago,  appears  to  have  viewed 

the 
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the  matter  precisely  in  the  same  light,  and  to  have  Tamaqova. 
expressed  himself  strongly  to  the  same  effect.  j^i2th  1821. 
Upon  the  whole,  I  am  of  opinion,  that  the  appoint- 
ment of  Lord  Eamouth  and  Lord  JVm.  Bentinck 
was  a  joint  appointment ;  that  if  they  had  them- 
selves acted  under  it  they  must  have  acted  jointly ; 
and  that  they  can  delegate  their  trust  in  no  other 
way  than  as  it  was  received  by  themselves. 
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BEE,  WiSHABT. 

FA.  Gistk,  i8».  npHIS  was  a  question  of  pilotage^  between 
^1^"*^  Beryamn  Port,  a  cinque  port  pilot,  and  John 
charge  ••  lay  Wishart^  the  master  and  sole  owner  of  this  vessel, 
on  which  tbcj  depending  upon  the  construction  of  the  Pilotage 
^5i  ttlyiLiTe  Act,  passed  in  the  52d  year  of  his  late  Majesty. 
TOiS«r^^"*"  P^U  who  was  a  regularly  appointed  cinque 
B2  6. 3.  c.  s.     poi*^  pilot,  boarded  the  vessel  on  the  4th  of  2>e- 

cember  off  Dover j  piloted  her  to  the  D&ams^  and 
afterwards  to  Standgate  Creek,  where  she  arrived 
about  noon  on  the  6th  of  December,  and  remained 
under  quarantine  until  ten  o'clock  in  the  morning 
of  the  8th,  during  which  time  he  remained  on 
board,  and  then  piloted  her  to  Gravesend,  where 
she  arrived  at  ten  a.  m.  of  the  9th.  The  pilot 
claimed  to  be  entitled  to  the  sum  of  ^2  2s.  for 
boarding  the  ship  off  Dover,  and  piloting  her  to 
the  Downs ;  to  the  sum  of  ^9  9s.  for  piloting 
her  from  the  Downs  to  Standgate  Creek ;  to  the 
sum  of  jil  4fS.  for  remaining  tliere  with  her 
three  days  under  quarantine ;  and  to  the  sum  of 
je4f  l6s.  3d.  for  piloting  her  from  Standgate  Creek 
to  Gravesend,  —  amounting  altogether  to  the  sum 
of  «&17  11^.  3d.  The  claim  of  the  pilot  was 
admitted  by  the  owner,  except  as  to  the  sum  of 
jil  4fS.  for  the  time  the  ship  was  under  quaran- 
tine, and  a  tender  was  made  of  ^16  15s.  3d.  as 
the  amount  due  to  the  pilot,  including  8^.  for  re- 
maining under  quarantine  one  day  only.      The 

question 
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question  was,  whether  the  days  on  which  the  vessel      The  Bul 
entered  and  left  Standgate  Creek  were  to  be  con- 
sidered lay  days^  for  which  the  pilot  was  entitled 
to  charge. 

Lord  Stowell*  held  that  they  were  not  so  to 
be  considered,  and  pronounced  the  tender  of  the 
owner  to  be  sufficient 

Note.  —  The  Regulations  of  the  Trinity  House 
(confirmed  by  the  Chief  Justice  of  the  King** 
Bench),  for  the  payment  of  their  pilots,  are  in 
conformity  with  the  decision  of  Lord  Stowell  in 
this  case. 


*  On  the  14th  of  July  1821  Sir  William  Scott  was  created  a 
Peer  of  the  United  Kingdom,  by  the  title  of  Baron  SUmell  of 
Stowell  in  the  county  of  Ghucater. 
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BAT  A  VIA,  heretofore  The  Unity. 

jRf6.  i5tb,  nPHIS  was  a  suit  brought  by  Samuel  Curtis^  for 
^^^^  of  wages  earned  by  him  in  the  capacity  of  mate, 
British  ship  OD  a  voyagc  from  this  country  to  the  East  Indies 
SHf'hb^P  and  back.  The  ship,  originally  named  ^^  The 
r^J^^rf  C/>i%,''  was  built  at  Dundee,  in  Scotland,  and 
the  worid,  dirot  duly  registered  as  the  property  of  Richard  Thorn- 
hiswages earned  ton,  a  British  subject  She  was  dispatched,  under 
OTi^i^to^**'  th^  command  of  James  Turner  as  master,  with 
irithhinudfin  Qiy^tis  ou  board  as  mate,  to  Batavia,  where  she 

this  oountiyy 

and  the  Court  landed  part  of  her  cargo,  —  proceeded  thence  to 
wiu  enforce  the  Singporc  and  back  to  Batavia,  where  she  delivered 
IJSJ^w'^ed.  the  rest  of  her  cargo.  Whilst  lying  at  Batavia, 
A  fortiori,  if  the  Robert  Thomton.  who  was  a  British-hoTn  subject, 

transfer  of  the  n 

ship  was  merely  but  had  been  for  some  time  absent  from  England^ 
^      ^         caused  the  name  and  national  character  of  the 

ship  to  be  changed,  directing  the  master  to 
obliterate  the  name  "  Unity^^*  which  had  been 
painted  on  her  stern,  and  to  call  her  the  **  Batavia 
von  Batavia.**  Richard  Thornton  deposed,  that 
this  change  of  name  and  national  character  took 
place  in  consequence  of  a  sale  of  tlie  ship  by  him 
to  Robert  Thornton,  who  had  settled  at  Batavia ; 
but  Curtis  and  others  deposed  that  no  such 
transfer  took  place  ;  that  the  ship  originally  was 
and  still  remains  the  property  of  Richard  and 
Robert  Thornton  and  TFm.  Ogle  West,  who  were 
partners  in  a  house  of  trade  in  London  ;  and  that 
the  pretended  transfer  of  the  ship  was,  as  admitted 
by  Robert  Thornton  at  the  time^  iox  the  sole  pur- 
pose 
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pose  of  evading  the  payment  of  the  additional   The  Batatia. 
duties  which  would  be  charged  upon  her  as  an     j»^.  i5ti^ 
English  ship   in  the  ports  and  colonies  of  the        ^®*^* 
Netherlands.     The  vessel  was  afterwards  navigated 
under  the  Netherlands  East  India  flag  to  Antwerp, 
where  she  delivered  her  cargo  to  fVm.  Ogle  TVestj 
to  whom  it  was  consigned,   and  then  sailed  in 
ballast  for  the   port  of  London.     At  Gravesend, 
Richard  Thornton  came  on  board,  in  the  absence 
of  Turner  the  master,  directed  Curtis  to  act  as 
master — to  bring  the  ship  on  to  London — and  to 
report  her  at  the  custom-house  as  a  Batavian  ship, 
which  he  accordingly  did,  representing  himself  to 
be  the  master  and  a  Batavian  man. 

An  appearance  was  given  under  protest  for 
Robert  Thornton,  the  asserted  owner  of  the  ship. 

The  Advocate  of  the  Admiralty ,  in  support  of 
the  protest,  argued,  that  the  Court  had  no  juris- 
diction over  this  case,  first,  because  the  ship, 
against  which  the  suit  was  promoted,  was  a  foreign 
ship,  sailing  under  foreign  colors,  and  belonging 
to  a  subject  of  the  king  of  the  Netherlands,  resid- 
ing and  canying  on  business  in  a  colony  of  that 
kingdom ;  and  that  the  suit  had  been  instituted 
without  the  consent  of  the  ambassador  or  consul 
or  other  public  officer  of  the  King  of  the  Nether- 
lands. Secondly^  because  the  party  promoting  the 
suit  was  not  a  British  but  a  Batavian  subject,  and 
had  so  sworn  himself  to  be  when  he  reported  the 
ship  at  the  custom-house  ;  and  lastly,  that  he  was 
not  the  mate,  but  the  master  of  the  vessel,  and 
therefore  incapable  of  suing  for  his  wages  in  the 
Court  of  Admiralty. 

Lushington, 


50S  CASES  DETERMINED  IN  THE 

The  batayu.  Ltiskingtofij  for  the  party  suing,  admitted,  that 
j^  ^^^  the  Court  generally  declined  to  entertain  suits  for 
issa.  wages  earned  on  board  foreign  ships^  unless  with 
the  consent  of  the  representative  of  the  nation  to 
which  the  vessel  might  belong ;  but  he  contended 
that  this  waa  to  be  deemed  a  JBnVi^A  ship — that 
there  had  been  no  bondjide  transfer — that  she  was 
aitUl  the  property  of  the  original  British  owners, 
who  had  disguised  her  solely  for  the  purpose  of 
avoiding  the  payment  of  duties,  and  of  facilitating 
their  commerce  with  the  Dutch  colonies  —  that 
Robert  Thornton  was  a  member  of  a  house  of  trade 
carrying  on  business  in  London^  and  was  still  to 
be  considered  a  British  subject  — -  that  the  party 
suing  was  a  native  of  England,  and  had  never  been 
domiciled  in  any  other  country  —  that  he  had  been 
hired,  and  had  acted  as  mate  during  the  whole 
voyage  to  the  East  Indies  and  back — and  that  the 
mere  circumstance  of  his  having  assumed  the 
character  of  master  from  Gravesend  to  London 
would  not  bar  his  right  to  sue  in  the  Admiralty  for 
his  wages,  at  least  until  the  time  of  his  arrival  at 
Gravesend. 

Judgment. 
Lord  StowelL — If  the  fact  were  fully  established 
that  this  vessel  had  been  transferred  to  a  foreign 
owner,  I  should  still  hold,  under  the  circumstances 
of  this  case,  that  this  Court  has  authority  to  take 
care  of  the  claims  of  a  British  mariner.  It  can 
never  be  allowed  that  the  owner  shall,  by  selling 
his  ship  in  a  distant  part  of  the  world,  divest  the 
seaman  of  his  wages  earned  under  a  contract 
entered  into  with  himself  in  this  country.    I  have 

not 
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not  the  slightest  doubt  as  to  the  power  of  the   TheSATAviA. 

Court  to  enforce  such  a  contract  upon  the  return     p^  ^^^ 

of  the  vessel  to  this  country,  and  therefore  feel        ^^22. 

no  hesitation  in  compelling  the  payment  of  the 

wages  sued  for.     The  Court  might  certainly  feel 

some  delicacy  in  interfering  with  foreign  vessels, 

without  the  sanction  of  the  representative  of  the 

country  to  which  they  belong,  but  I  do  not  believe 

that  there  has  been  in  this  case  any  sale  of  this 

ship;  I  think  it  was  a  mere  colorable  transfer, 

with    a  view  of  avoiding    the    heavy  duties  at 

Batcwia.     I  am  clear,  therefore,  upon  the  point  of 

jurisdiction  on  this  part  of  the  case ;  and  as  for 

the  pretence  that  this  man  has  lost  his  right  of 

suing  for  his  wages  as  mate  on  the  voyage  from 

this  country  to  Batavia  and  back,  because  he  acted 

in  the  capacity  of  master  in  conducting  the  vessel 

from  Gravesend  to  London^  that  never  can  be  held 

a  valid  objection.     I  shall  overrule  the  protest, 

with  costs. 

^ofe.-— This  case  was  no  farther  proceeded  in, 
the  wages  being  immediately  paid. 
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JULIANA,  Ogilvie. 

March  i9th,    ''PHIS  wos  a  suit  instituted  by  William  Lattimore^ 
In  m  dividU  ^  scaman,  against  George  Horsley  Palmer  and 

voyagcin which  JOcstock  WilsoHj  the  principal  owners  thereof,  for 

cargoes  are  sue-     .  ^  i  t  i  ^i  •       i  • 

oewveiy  taken    the  recovery  of  wages  earned  on  board  this  ship. 
!;  ^^r"^      A  summary  petition  was  given  in  and  admitted 

fiSSt'therd)  ^^  *^®  P^^  ^^  Lattimore,  in  which  it  was  pleaded, 
earned  for  the  that  iu  August  1820  the  Juliatia  was  designed  on 
S^iie^lSJ^'a,  voy$ge  from  Portsmouth  to  ^(^w  South  Wales ^ 
tiu^  AdT"  thence  to  BaUwia^  thence  to  Bengal^  and  back  to 
wages  jp  to  the  the  port  of  LoTidon  ;  that  the  master  hired  him  as 

time  of  arrival     •  l  ^ 

at  each  port  of  a  scamau  on  board  for  the  voyages,  at  the  rate  of 
an  atte^pt*to  ^2  per  mouth  J  and  that  on  the  22d  of  August  he 
S^^^tf  went  on  board  and  entered  into  articles  of  agree- 
the  loss  of  the    ment  I  that  the  ship  took  on  board  convicts  for 

ship  on  the  last  '- 

part  of  such  New  South  Wales^  and  arrived  there  on  the  27th 
b^inse^I^  of  December  following,  landed  the  convicts,  and, 
Slpwtid^^  having  taken  on  board  live  stock  and  salt,  in 
that  they  shau    Januaru  1821  set  sail  for  Port  Jackson;  arrived 

not  be  entitled  *^ 

to  any  part  of  thcrc  at    the    latter   end  of  the    same    month, 

lei^^thT^p"""  delivered  her  cargo,  and  in  the  following  month 

u^t^rt*^fdL-  proceeded  in  ballast  to  Batavia,  and  there  arrived 

charge,  will  not  in  the  mouth  of  March ;  that  she  then  took  a 

be  upheld  by 

the  Court  of  cargo  of  poultry  for  Minto,  and  copper,  oil,  and 
*^'  spices  for  Bengal;  arrived  and  delivered  the 
poultry  at  Mintoe,  and  proceeded  to  Siccapore, 
where  she  arrived  on  the  4th  of  Mat/  following, 
and  having  discharged  the  rest  of  her  cargo,  and 
taken  in  300  tons  of  sugar  for  England^  sailed  on 

the 


HIGH  COURT  OF  ADMIRALTY.  505 

the  15th  of  July  J  and  arrived  in  Xhe  Downs  on  the  TiieJuuAirA. 
19th  of  December ;  that  the  ship  struck  on  the    jforc*i»tii, 
Kentish  Knock  on  the  S4th  of  December y  and  was        ^^^ 
wrecked,  and  all  the  crew,  with  the  exception  of 
Lattimore  and  another  mariner,  were  lost;  that 
LatHmore  was  picked  up  by  a  fishing  boat  on  the 
27th  of  December,  and  came  to  London  ;  that  he 
applied  for  his  wages,  but  was  refused  payment. 
The  petition  then  pleaded  that  Lattimore  faithfully 
performed  his  duty  as  a  seaman,  and  well  deserved 
the  wages  schedulate ;  and  it  further  pleaded,  that 
during  the  voyages  aforesaid,  save  the  voyage  from 
Cakutta  to  London,  large  freights  were  earned ; 
and  that  on  the  last  voyage  a  considerable  part  of 
the  cargo  was  saved  from  the  wreck  ;  and  that  the 
freight  earned  upon  what  was  so  saved,  was  more 
than  sufficient  to  pay  the  wages  claimed. 

Schedule  referred  to  in  the  Petition. 

William  Lattimoret  shipped  on  board  the  JuUanaf'\ 
22d  of  August    1820,   aud  arrived  at  Deptford  (qa     g     » 
27th  of  December  1821»  being  sixteen  months  and  | 
five  days,  at  the  rate  of  £2  per  month      -        -  J 

By  sundries  received     --  -  --700 

25    6    8 


An  allegation,  responsive  to  the  summary  peti- 
tion, was  brought  in  on  the  part  of  the  owners. 

It  pleaded,  in  the  first  article,  that  previous  to 
the  ship  sailing  from  London  in  August  1820, 
articles,  of  the  usual  printed  form,  were  prepared 
in  duplicate,  and  filled  up,  whereby  the  officers  and 
seamen  engaged  to  proceed  on  a  voyage  from 
London  to  Botany  Bay,  the  East  Indies,  and  all 

VOL.  II.  L  L  ports 


sob  CAS£8  DETEAMINED  IN  TH£ 

Th«  JauAWA.  porta  and  places  to  the  eastward  of  the  Cape  qf 
March  i9&h  Good  Hopc^  to  which  she  should  be  ordered  by 
ie«a.  the  owners  or  their  agents,  and  from  thence  back 
to  the  port  of  London^  under  the  conditions 
therein  mentioned ;  that  the  articles  of  agreement 
were  signed  in  duplicate ;  that  one  part  of  them 
was  sent  to  the  owners  in  London^  and  has  since 
been  brought  into  the  registry  of  the  Court,  and  that 
the  other  part  was  retained  on  board  the  ship,  and 
was  lost  when  she  was  wrecked  on  the  Kentish 
Knock  ;  that  by  these  articles  it  was  agreed,  that  no 
qfficer  or  seaman  should  demand  or  be  entitled  to 
his  wages  J  or  any  part  thereof^  until  the  arrival  qf 
the  ship  at  the  above  mentioned  port  qf  discharge, 
and  her  cargo  delivered  ;  and  it  further  pleaded, 
tliat  hy  the  above  mentioned  port  of  discharge  teas 
meant  and  intended  the  port  qf  London,  and  that 
the  ship  was  totally  lost,  together  with  her  cargo, 
on  her  return  to  and  before  her  arrival  in  London, 
and  before  any  part  of  her  cargo  had  been 
delivered. 

The  second  article  recited  the  latter  part  of  the 
summary  petition,  in  which  it  was  stated,  ''  that 
when  the  ship  was  wrecked,  a  considerable  part 
of  the  cargo  was  saved,  and  that  the  freight  earned 
upon  the  part  of  the  cargo  so  saved  was  more  than 
sufficient  to  pay  the  wages  claimed,"  denied  the 
truth  of  what  was  so  stated,  and  alleged,  that  the 
whole  cargo  was  lost,  except  sixteen  boxes  of  oil 
and  ginger,  supposed  to  be  a  part  of  it,  which, 
from  the  damaged  state  they  were  in,  and  the 
expences  to  which  they  were  liable,  were  of  little 
or  no  value  ;  and  if  they  had  been  delivered  in 
London,    the  freight  of  them   would  not   have 

1 1  amounted 
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amounted  to  more  than  about  sfflS  j  and  that  no  ""»  'hm^«^ 
freight  has  been  received  or  is  due  or  recoverable  Match  i90i, 
for  any  part  of  the  cargo.  i®»» 

The  admission  of  the  first  article  of  this  alle^ 
gation  was  opposed. 

Judgment. 
Lord  StowelL  -^  This  is  a  suit  commenced  by  a 
mariner  for  wages  acquired  in  a  very  long  voyage> 
the  particulars  of  which  are  set  forth  in  a  summary 
petition.  It  is  alleged  that  this  seaman^  William 
Lattimorey  was  hired  in  August  1820  to  proceed,  at 
wages  therein  specified^  on  board  the  Juliana  from 
Portsmouth^  designed  on  a  voyage  to  New  South 
Wales  J  Batavia,  Bengal^  and  back  to  London.  She 
accordingly  sailed  with  a  cargo  of  convicts  to  the 
river  Derwent  in  New  South  Woks ;  arrived,  and 
landed  them  there^  took  on  board  live  stock  and 
salt  provisions,  and  sailed  to  Port  Jackson^  where 
she  delivered  that  cargo  }  and  then  sailed  to 
Batavia,  where  she  took  in  a  cargo  of  poultry, 
which  she  partly  delivered  at  Minto^  and  then  sailed 
to  Siccapore,  where  she  delivered  the  remainder, 
and  took  in  sugar  for  England  and  various  goods 
for  Calcutta,  at  which  place  she  discharged  the 
latter  goods^  and  took  in  other  articles  for  England. 
In  the  month  of  December  last  she  arrived  in  the 
Downs,  where  having  struck  on  the  Kentish  Knock, 
she  was  wrecked,  and  every  soul  on  board  perished, 
except  Latthnore  and  another,  who  were  picked  up 
by  a  fishing  boat ;  and  it  is  alleged  that  this  sear 
man,  during  the  whole  of  these  voyages,  did  well 
and  ably  perform  his  duty.  These  circumstances 
are  ail  of  them  honestly  and  fairly  admitted  by  the 
owners }  but  it  is  pleaded  in  the  first  article  of  their 

L  L  2  allegation^ 
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The  joLiAHA.  allegation,  that  all  the  mariners,  previously  to  their 
^^  /^  sailing  from  England^  signed  articles,  whereby  it  was 
182S.  amongst  other  things  stipulated,  that  no  seaman 
belonging  to  the  vessel  should  demand  or  be  entitled 
to  his  wages,  or  any  part  thereof,  until  her  return 
to  London^  and  her  return  cargo  delivered.  It  is 
admitted  by  the  owners,  in  their  answer  to  the 
summary  petition,  that  they  had  received  nearly 
three  thousand  pounds  freight  for  the  early  parts 
of  the  voyage,  and  possibly  more,  as  they  had  not 
yet  received  the  whole  of  their  accounts  from  their 
agents  in  India  ;  whether  they  had  assured  their 
freight  and  received  from  the  insurers,  or  not,  does 
not  appear. 

This  is  then  a  divided  voyage,  in  which  cargoes 
successively  taken  in  and  delivered  at  different 
ports  earned  freight  for  the  owners  at  each  port 
of  delivery  by  the  known  general  law ;  and  by 
the  same  general  law,  wages  were  earned  by  the 
mariners.  I  believe  I  might,  for  both  purposes, 
without  rashness,  appeal  to  the  writings  of  every  ac- 
credited author  on  such  subjects  in  every  language 
of  the  maritime  nations,  and  to  every  decision  of 
their  maritime  courts.  What  the  contract  was  be- 
tween the  owners  of  the  ship  and  the  freighters 
does  not  appear  —  no  contract  is  exhibited,  nor 
is  it  described  ;  at  what  time  the  freight,  which 
they  admit  to  have  been  received,  was  paid,  is  not 
stated.  At  any  rate  it  could  therefore  only  have 
been  suspended,  not  extinguished,  as  the  wages  of 
the  seamen  are  contended  to  be,  by  the  loss  of  the 
ship.  It  is  less  material  to  enquire  into  this  point, 
because  no  agreement  of  the  owners,  however 
qualified,  with  the  freighters,  would  bind  the 
mariners  to  forego  any  benefit  that  belonged  to 

them. 
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them.  If  the  owners  have  foregone  any  such  TheJumxA. 
benefit  for  themselves,  they  are  undoubtedly  wise  "j^J^^Tqa" 
enough  in  their  generation  to  indemnify  themselves  1822. 
by  other  terms  of  the  contract — by  enhancement 
of  the  freight — or  by  such  other  means  as  would 
restore  the  just  equilibrium  of  interests  under  it. 
The  common  mariner  is  easy  and  careless,  illiterate 
and  unthinking ;  he  has  no  such  resources,  in  his 
own  intelligence  and  experience  in  habits  of  busi- 
ness, as  can  enable  him  to  take  accurate  measures 
of  postponed  payments,  with  proper  estimates  of 
profit  and  loss.  I  observe  that  many  signers  to 
these  articles,  are  marksmen  ;  whetner  the  present 
suitor  could  write  or  read  does  not  appear ;  for  the 
duplicate  which  he  executed  was  lost  with  the 
vessel.  The  probability  is,  that  if  he  reads  at  aU, 
non  legit  ut  dericus^  he  does  not  read  with  a  clerk- 
like understanding  of  the  import.  Upon  all  prin- 
ciple, therefore,  the  agreements  of  the  two  con- 
tracting parties,  so  differently  qualified,  are  not  to 
be  scanned  by  exactly  the  same  measure. 

Another  more  important  distinction  between 
owners  and  mariners  is  this,  that  whatever  bargain 
the  owners  may  make  with  the  freighters,  they  can 
insure  their  freight  against  all  misadventures  — 
not  so  by  the  law  of  France^  which  prohibits  the 
owners  from  insuring.  By  the  law  of  England 
their  insurance  of  the  freight  is  as  little  affected  by 
the  total  loss  of  the  ship^  as  the  insurance  upon 
the  ship  herself.  But  the  mariner  is  not  permitted 
to  insure  his  wages  by  the  policy  of  our  law,  in 
order  that  he  may  be  stimulated  to  all  possible 
personal  exertion  for  the  preservation  of  the  ship, 
on  which  alone  all  his  own  interests  are  made  to 
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The  JoMAHA.  Jepend.  The  result  is,  that  the  msoriner  embarks 
March  i9tii,  ^P^"  terms  of  great  comparative  disadvantage. 
1822.  The  owner  contracts  with  a  certainty  of  receiving 
his  freight  at  all  hazards,  if  not  from  the  hand  of 
his  freighter,  from  that  of  his  insurer,  and  it  is  in- 
different to  him  from  which.  If  he  does  not  insure, 
it  is  only  because  he  thinks  it  nK>re  beneficial  to 
himself  to  stand  his  own  insurer.  But  the  mariner 
goes  to  sea  upon  the  single  security  of  the  freight. 
His  labours  and  perils  have  nothing  else  to  trust 
ta  Freight  is  the  mother,  and  the  only  mother  of 
wages ;  if  that  goes,  every  thing  goes.  He  has  no 
stepfather,  if  I  may  so  say,  in  the  character  of 
insurer,  to  supply  the  loss; 

The  freight  being  the  only  security  of  the  ma- 
riner, the  Courts  have  been  justly  anxious  to  uphold 
his  hen  upon  it.  Whenever  freight  is  earned,  his 
title  to  wages  becomes^  vested,  though  the  time  of 
payment  may,  from  causes  of  necessity  on:  conve- 
nience, be  postponed.  Where  a  voyage  is  divided 
by  various  ports  of  delivery,  a  proportional  claim 
attaches  at  each  of  such  ports ;  and  the  Courts 
have  upheld  that  title  against  all  attempts  to  evade 
or  invade  it.  The  attempts  have  usually  appeared 
in  the  form  of  renunciations  of  this  right  obtained 
from  the  mariners,  without  any  consideration  what- 
ever advanced  for  this  surrender.  The  first  form 
in  which  it  was  attempted,  was  in  taking  from  them 
simultaneous  bonds  to  that  effect,  at  the  execution 
of  the  usual  contract.  And  if  the  Courts  had  sup- 
ported these  collateral  instruments,  the  effect  might 
have  been  this,  that  seamen  might  contract  for  a 
voyage  of  circumnavigation  round  the  globe,  might 
deliver  cargoes  at  ten  different  ports,  at  each  of 

which 
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which  freight  was  earned  by  their  owner,  and  then   ^®  Juuakju 
if  the  ship  had  the  misfortune  of  being  lost  in  her    March  190^, 
return  home,  upon  the  Goodwin  Sands,  they  were        i^as. 
to  be  turned  adrift,  if  they  escaped,  without  a 
single   pc^nny  to  face  the  debts  which  the  ne« 
cessary  subsistence  of  their  families  had  incurred 
during  their  three  years  absence,   on  a  service  of 
fatigue  and  danger  to  themselves,  though  of  great 
emolument  to  their  owner.     I  shall  state  a  few 
leading  cases  to  shew,  that  all  British  courts  have 
concurred  in  discountenancing  that  attempt ;  and 
I  am  the  rather  disposed  to  do  so^  from  conceiving 
that  great  misapprehension  has  prevailed  upon  the 
subject  of  these  cases. 

The  first  case  that  occurred  after  this  contriv- 
ance of  bonds  was  resorted  to,  was  that  of  Buck  and 
Rawlinsonj  determined  in  the  Court  of  Admiralty^ 
afterwards  in  the  Court  of  Chancery,  and  finally  in  1  Brown,  p.  c 

102»  1S7» 

the  House  of  Lords,  in  1704<.  The  captain  of  an 
East  India  ship  todk  bonds  on  an  outward-bound 
voyage  to  the  East  Indies  from  the  mariners,  condi-* 
tioned  that  they  should  not  demand  any  wages  until 
the  ship's  return  to  the  port  of  London^  under  a 
penalty  of  ^s^SOO.  The  ship  was  lost  in  the  river 
Hugky^  after  dielivering  part  of  her  outward  cargo. 
On  the  captain's  return  to  England^  be  was  sued 
in  the  Admiralty  Court  by  the  seamen  for  wages 
on  the  outward  voyage  j  his  owners  refused  to 
defend  him  ;  he  filed  his  bill  in  the  Court  of 
Chancery  against  them  and  against  the  seamen 
for  wages,  for  an  injunction  to  stop  the  then 
suits  for  reimbursement.  The  injunction  was  at 
first  granted,  but,  on  further  consideration  and 
advisement,    was  dissolved  by   Lord   Chancellor 

L  L  4  Somers  ; 
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Somers  ;  his  Lordship  declaring  that  fte  could  not 
stop  the  seamen* s  proceeding  for  their  wages  ;  and 
that  if  they  recovered  their  wages  against  him,  he 
had  his  remedy  against  his  owners.  Now  nothing 
can  be  more  clear  than  that  Lord  Somers  had  com- 
plete power  to  do  what  he  had  already  done^  to 
grant  an  injunction  if  he  thought  iit.  It  could  be 
from  no  defect  of  power  that  he  dissolved  it ;  and 
if  these  suits  had  appeared  frivolous  and  op- 
pressive, tending  merely  to  exhaust  the  seamen, 
and  harass  their  employers,  he  must  have  con- 
tinued it.  The  bonds  must  have  been  before  him^ 
because  they  constituted  the  best  defence  the  cap- 
tain could  make ;  and  they  did  constitute  his  de- 
fence in  the  Court  of  Admiralty,  in  which  the  suit 
went  on ;  for,  as  the  report  says,  the  captain  made 
the  best  defence  he  cotdd,  and  particularly  insisted  on 
the  bonds  which  the  seamen  had  exectUed^  and  which 
that  Court  declared  to  be  unjust  and  void  in  law. 
Here  is  a  direct  judgment  of  the  Court  of  Admi- 
ralty, and  a  strong  indirect  judgment  of  that  great 
master  of  equity.  Lord  Somers^  upon  the  invalidity 
of  these  bonds.  For  I  find  great  difficulty  in  sup- 
posing  that  that  injunction  would  have  been  dis- 
solved, if  Lord  Somers  had  entertained  any  doubt 
of  their  invalidity.  He  surely  never  would  have 
retraced  his  own  steps  upon  any  other  ground 
than  an  alteration  of  judgment  upon  that  point, — 
particularly  when  the  force  of  his  expressions  is 
considered,  that  he  could  not  stop  the  seamen  from 
proceeding  for  their  wages.  There  were  proceed- 
ings afterwards  in  the  Court  of  Chancery  be- 
tween the  captain  and  the  East  India  Company, 
in  which  Lord  Keeper  Wright  had  dismissed  the 

captain's 


HIGH  COURT  OF  ADMIRALTY.  515 

captain's  bill  for  reimbursement  of  the  wages  TheJouAiiA. 
he  had  been  compelled  to  pay  by  sentence  of  ^^^^^^^ 
the  Court  of  Admiralty.  The  whole  matter  tra*  is*** 
veiled  up  afterwards  to  the'  House  of  Feersy 
where  the  Lord  Keeper's  decrees  upon  that  point 
were  reversed^  and  his  payments  to  the  mariners 
so  far  affirmed.  It  is  mentioned  somewhere,  that  4"^  ^  ®*'P" 
the  Lords  disapproved  the  sentence  of  the  Admi-  ^^^^^  ^' 
ralty.  I  can  find  no  trace  in  any  report  of  any 
such  disapproval,  but  quite  the  contrary.  On  th6 
effect  of  the  judgment,  the  contrary  is  strongly 
implied,  for  it  leaves  the  mariners  in  full  possession 
of  their  sentences,  referring  the  other  parties  ta 
their  remedy  of  appeal,  if  they  chose  to  try  it.  If 
the  House  of  Lords  had  disapproved,  they  would 
have  taken  the  same  course  that  they  did  with  the 
Lord  Keeper's  decrees,  which  they  disapproved, 
and  signified  their  disapproval  by  reversing.  It 
is  a  very  strong  proof  that  no  expressions  of  dis- 
approbation dropped  from  the  noble  and  learned 
persons  who  usually  influence  the  law  judgments 
of  that  House,  that  there  the  proceedings  stopped. 
There  can  be  little  doubt,  that  if  such  expressions 
of  disapprobation  had  occurred,  the  JEast  India 
Company,  in  the  temper  which  they  then  mani^ 
fested,  would  have  resorted,  in  quick  march,  ta 
the  Court  of  Delegates,  in  confidence  of  such  en- 
couragement  received.  But  I  have  examined  the 
registers  of  that  Court  at  and  about  that  period, 
and  I  find  that  no  such  remedy  was  attempted. 
The  sentence  of  the  Court  stands  unrepealed; 
and  I  think  I  may  safely  add,  that  Mr.  Vernon  is  2  Vcmoo,  728. 
correct  in  referring  to  this  case  in  his  Edwards 
V.  Childy  when  he  describes  it  as  a  case  qffirmed  by 

the 
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The  jvuLVA.  (he  House  of  Lords  upon  appeal^  though  the  East 
UarekiQAH  ^^^^ Compcny  had  taken  bonds Jrom  the  seamen  not 
^^^^  to  demand  wages  unless  the  ship  returned  to  London. 
What  are  we  to  understand  by  this  description  ? 
There  were  three  points  before  the  House  of 
Lords,  the  two  decrees  of  the  Lord  Keeper  and 
the  judgment  of  the  Court  of  Admiralty.  The 
two  decrees  were  actually  reversed.  What  could 
be  affirmed^  but  the  judgment  of  the  Admiralty? 
The  description,  as  given  by  that  accurate  re- 
porter, can  apply  to  nothing  else. 

This  decision  of  the  Court  of  Admiralty  is  not 
solitary.  It  expresses  the  standing  law  of  that 
Court  upon  this  subject.  It  is  described  as  such 
in  all  books.  It  is  some  confirmation  of  its  being 
the  law  c^  that  Court;  that  it  is  so  likewise  in  the 
Skotck  Courts  which  proceed  upon  equitable  prin- 
ciple as  it  does^  —  their  Court  of  Admiralty  and 
Court  of  Session.  In  diat  learned  work  of  Mr.  Bell, 
lately  most  deservedly  elected  Professor  of  Law  in 
Beu  on  Law  of  EdmbuTghy  entitled  "  Commentaries  on  the  Law 
p.  515. '         of  Scotland^*  the  case  of  Morrison  v.  Hamilton  is 

cited,  as  establishing  a  contract  so  worded  to  be 
only  a  suspension  of  the  demand^  not  a  limitation 
of  the  right.  Mr.  Bell  seems  to  thinks  that  if  the 
agreement  was  more  clearly  expressed,  it  would 
be  held  effectual  in  Scotland.  The  probability  of 
such  an  expectation  is  not,  I  think,  fortified  by 
what  immediately  follows,  that  in  the  case  of 
Ross  V.  Glassford,  in  which  the  party  founded 
upon  a  custom  in  a  particular  port  to  make  such 
agreements,  the  Court  declared,  that  if  such  a 
practice  did  exists  it  was  highly  to  be  disapprosoed 
off  as  fraught  with  inhumanity  and  destructive  to 

tradCf. 
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trade ^  and  that  it  was  high  time  it  should  be  corrected,  ^iw  jwmmk 
If  sQy  clearness  of  expression  for  such  a  purpoae  ^i^^^i^^ 
would  not  be  likely  to  facilitate  its  reception*  isss. 

To  what  I  have  observed  respecting  the  case  of 
Btick  and  JtawUfison,  I  would  only  add,  that  my 
highly  venerated  friend,  Lord  Chief  Justice -4  Wo/,  Abbot  on  shi> 
expre3sesj  in  an  early  and  valuable  publication,  d^.2. 
a  most  just  disapprobation  of  the  judgment  of  the 
Admiralty^  unless  the  bonds  were  deemed  by  the 
Court  to  have  been  obtained  In/ fraud  or  oppression. 
But  the  fact  must  be  taken  along  with  it^-*-that  the 
Admiralty  did  so  deem  them,  and  so  pronounce 
them ;  for  it  pronounced  them  wyust  and  void  in 
laWy  which  is  only  saying  the  same  thing  in  another 
form  of  words.  No  man  willingly  submits  to  in- 
justice, knowing  it  to  be  such ;  and  if  he  does  sub^ 
mit  to  injustice,  it  is  upon  advantage  taken  of  his 
ignorance  or  his  weakness,  or,  in  other  words,  by 
oppression  or  fraud. 

I  come  now  to  our  Courts  of  Common  Law^and 
the  rather,  because  I  see  it  declared  in  some  books 
that  those  Courts  hold  a  different  law  upon  this 
subject  from  the  Court  of  Admiralty.  I  know  not 
the  authority  on  which  that  can  be  asserted.  In  the 
first  place,  the  contrary  m^st  be  presumptively,  at 
least,  the  doctrine  of  the  common  law,  for  being  no* 
toriously  the  rule  of  the  law-merchant,  it  must  be 
taken>  till  the  c<mtrary  is  shewn,  to  be  the  rule  of 
the  comnK>n  law,  which  adopts  the  law*merchant 
as  its  guide  upon  the  subjects  which  it  regulates 
If  a  variation  is  allied,  it  must  be  shewn  to  exist, 
and  by  what  authority  ^  all  presumption  is  against 
it ;  it  is  the  doctrine  of  the  law  of  England^  as  it  is 
of  the  maritime  world  generaUy,  that  the  title  to 

wages 
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Ttm  juLiAKA.   wages  accrues  upon  the  receipt  of  freight^  not  by 

March  19th,    ^^  spcclal  tcrms  of  the  contract,  but  by  the  general 

1822.        policy  of  the  law.     Freight,  wherever  acquired, 

is  the  mother  of  wages,  without  a  word  said  about 

such  an  agreement  in  the  terms  of  the  contract. 

The  great  leading  case  in  the  common  law  is 
the  case  decided  by  that  great  master  of  English 

iLordiuy     jurisprudence,    Lord   Chief  Justice  Holt.      No 

sm  dbo^739i     doubt  can  be  entertained  of  the  reality  of  this 

case,  or  of  its  authority.    It  is  the  foundation  of 
long  proceedings  in  the  Court  of  Chanceiy,  re- 

s  Venioo,  727.  portcd  by  Mr.  Vernon,  {Edwards  and  Child).  It  is 

mainly  relied  on  in  the  argument  in  Dodd  and 

8  Eafc,  299.      Appkby  /  and  it  is  expressly  recognized  by  Mr.  Jus- 

ixce  Laurence  J  in  the  after  consideration  of  that  case, 
as  most  justbf  decided.  That  case  was  this :  The 
captain  of  the  ship  Success  took  bonds  from  the 
seamen,  when  he  hired  them,  not  to  demand  any 
wages  till  the  return  of  the  ship  to  the  port  of 
London,  and  not  to  demand  any  wages  if  the  ship 
was  lost  before  her  return  to  it.  The  ship  sailed 
to  Bengal  and  delivered  her  cargo,  and  was  taken 
by  the  French  on  her  return  voyage.  The  captain 
was  sued  by  the  mariners  for  the  wages  that  be- 
came due  at  Bengali  and  although  the  bonds  were 
given  in  evidence  in  an  action  tried  before  the  Lord 

2  Vernon,  728.    Chief  Justicc  Holt^  yct  the  mariners  recovered  their 

wages.  The  bonds  being  given  in  evidence,  it  is 
clear,  first,  that  there  was  no  objection  to  their 
mere  form  and  execution ;  secondly,  that  they 
must  have  been  considered  by  the  Judge,  being 
noticed  as  the  foundation  of  the  defence.  The 
result  was  the  same  as  in  the  Admiralty, — that 
they  were  deemed  intrinsically  bad  j  intended  to 

controul, 
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controul,  not  the  terms  of  the  contract,  but  a  great  ^«  Juuaita. 
principle  of  the  general  law  independent  of  those  March  i9eth 
terms,  and  as  such,  not  entitled  to  its  protection.  i^ss. 
Here  is  this  case,  described  by  Mt.  Justice  Laiirence 
as  most  correctly  decided,  and  unopposed  by  any 
one  succeeding  case  before  Appleh/VLtid  Dodd;  for 
what  preceding  case  to  that  case  is  there  in  which 
Lord  Chief  Justice  Holfs  holding  is  at  all  con- 
troverted ?  Succeeding  and  opposing  cases,  if  any 
occurred,  must  have  been  recorded  \  if  no  such 
cases  are  shewn,  it  must  be  taken  that  the  deter- 
minations which  followed  must  have  followed  the 
same  course,  and  that  the  law  was  so  settled.  It 
is  a  great  confirmation  of  this,  that  these  collateral 
bonds  were  universally  given  up  as  inefiectual,  and 
that  another  contrivance  was  resorted  to  on  which 
the  parties  now  rely. 

The  case  of  Edwards  v.  Child  was  subsequently 
carried  up  into  the  Court  of  Chancery,  by  the 
captain  proceeding  against  the  East  India  Com- 
pany for  his  own  wages,  and  reimbursement  of 
the  wages  he  had  paid  the  seamen,  and  the  Lord 
Chancellor  decreed  both  should  be  paid  to  him 
with  interest  and  costs.  So  that  here  was  a  strong 
affirmance  of  the  equity  of  Lord  Chief  Justice 
Holt's  decision  by  this  judgment  of  that  Court. 
Mr«  Justice  Laurence  observes,  in  his  judgment  in  a  Emc^  sos. 
Dodd  and  Appleby^  that  the  Court  of  Chancery 
might  have  considered  tliat  there  was  something  un^ 
reasonable  in  the  bargain.  Nothing  can  be  more 
just  than  that  conjecture  ;  for  on  what  other 
ground  could  it  have  refused  all  efiect  to  the 
bonds  ? 

Upon  a  fair  view  of  these  authorities,  I  think 

myself 
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Tiie  juuAHA.  myself  entitled  to  say,  that,  in  the  judgment  of  the 
j^^j^^jg^  Court  of  Admiralty,  of  the  Courts  of  Common 
18S8.  Law,  of  the  Court  of  Chancery,  and  of  the  House 
of  Lords,  so  far  as  they  have  been  called  to  the 
'  consideration  of  the  subject,  the  attempt  to  extin- 
guish the  right  of  the  mariner  by  collateral  bonds 
of  renunciation  had  clearly  failed.  Another  mode 
was  to  be  resorted  to, — that  mode  which  the 
Courts  of  Scotland  have  reprobated,  of  inserting  a 
covenant  into  the  contract  itself  to  the  same  eSkct 
as  that  which  had  failed  in  the  form  of  a  bond. 
And  this  was  intended^  is  is  said,  to  meet  the  diffi- 
culty. What  difficulty  ?  Difficulty  there  was  none 
in  the  law,  for  the  law  was  clear  and  settled ;  — 
difficulty  there  was  none  arising  from  any  con- 
trariety of  judgments  in  the  Courts,  for  their 
judgments  were  all  in  harmony.  I  know  of  no 
difficulty  but  the  ordinary  one  of  finding  the  money, 
when  it  became  occasionally  due  under  the  ancient 
and  confirmed  expositions  of  the  law.  Those  who 
advised,  and  those  who  adopted  the  contrivance, 
entertained  doubtless  the  hope  that  all  difficulties 
of  this  species  would  be  removed  by  the  simple 
transfer  of  the  covenant  from  the  bond  into  the 
contract.  It  seems  to  have  had  its  fair  share  of 
temporary  success ;  for  my  honoured  friend,  the 
learned  Lord  Chief  Justice,  mentions,  in  the 
excellent  publication  I  have  adverted  to,  that  no 
seamen  had  then  claimed  in  any  Court  against  the 
covenant  down  to  1802.  When  the  transfer  had 
been  made  of  this  covenant  from  the  bond  to  the 
contract  does  not  distinctly  appear ;  but  it  was 
not  brought  controversially  to  the  notice  of  any 
Court  till   1808,    in  the  case  of   Appleby   and 
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Dodd^  tried  at  Guildhall  before  Lord  EUenboroug/h  ^'  Joujjta. 
in  which  the  seaman  was  nonsuited  upon  his  jn^^i^^ 
contract;  and  in  the  following  term  moved  for  isss. 
a  new  trial.  It  was  moved  very  particularly  on  »  K^t,  soo. 
the  authority  of  Lord  Holt^s  decision  in  the 
case  of  bonds.  The  reporter  Says^  that  Lord 
EUenborough  had  ruled  that  the  true  construction 
of  the  articles  founded  on  the  policy  of  the  act  qf 
87  G.  III.  c  7S.  excluded  the  plaintiff's  title  pro 
rata.  That  act  was  a  West  India  act»  levelled 
against  the  frequency  of  desertion  in  a  West  India 
voyage*  which  the  voyage  in  question  was.  In  its 
preamble,  and  in  its  whole  provisions,  it  is  confined 
to  the  prevention  of  that  mischief  so  prevalent  in 
those  voyages.  In  the  after  consideration  of  the 
case,  Lord  Ellenborough  is  reported  to  say,  *^  that 
''  the  reason  of  this  stipulation  was  no  doubt  to 
*^  oblige  the  mariners  to  return  home  with  the 
ship,  and  not  to  desert  her  in  the  West  Indies  ; 
yet  the  terms  of  it  are  general,  and  include  the 
present  case ;  and  we  cannot  say,  against  the 
*'  express  contract  of  the  parties,  that  the  seamen 
*<  shall  recover  their  wages  y  and  he  adverts  fur- 
ther ''  to  the  anxious  policy  of  the  legislature  to 
'<  enforce  the  return  home  of  seamen  in  their  ships 
^<  from  the  West  IndiesJ^  I  think  it  is  clear  from 
this,  that  his  lordship  calls  in  this  particular  act  as 
supplemental  and  auxiliary  to  this  construction, 
and  that  he  makes  the  intent  of  this  stipulation  to 
be,  without  doubts  the  enforcement  of  the  poUcy  of 
that  West  India  act.  But  you  cannot  associate 
this  policy  with  this  East  India  voyage,  which 
has  nothing  to  do  either  with  its  preamble  or 
its  provisions  against   West  India  desertions,  for 
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The  juuAKA.  ^hich  purpose  alone^  as  his  Lordship  asserts,  the 
Marchi9^  partics  inserted  the  stipulation,  and  which  there- 
182S.  fQYQ^  J  presume,  he  would  not  be  inclined  so  to 
construe  and  apply,  where  no  such  purpose  was  in 
contemplation.  Far  from  me  be  the  presumption 
of  impugning  a  judgment  proceeding  from  persons 
of  such  splendid  talents  and  character ;  —  I  knew 
them  too  well  and  respected  them  too  highly ;  — all 
I  say  is,  that  the  judgment  does  not  approach  to 
the  present  case ;  it  stands,  if  I  may  so  say,  at  the 
distance  of  half  the  globe  from  it  The  present 
question  is,  therefore,  as  far  as  I  know,  untouched ; 
and  this  Court  is  called  upon,  for  the  first  time,  to 
sanction  this  covenant  in  the  contract,  where  it  has 
no  peculiar  policy  to  support  it,  but  stands  upon 
the  sole  ground  of  ousting  the  general  law,  to  the 
disherison  of  the  mariners  of  this  country. 

In  considering  that  question,  I  am  not,  I  think, 
to  forget  the  high  authorities  under  which  it  has 
been  uniformly  held,  that  such  a  covenant  dehors 
the  articles,  but  executed  at  the  very  same  time, 
and  for  the  very  same  purpose,  and  in  the  very 
same  terms,  and  by  the  very  same  parties,  was  tm- 
reasonable  and  unjust^  and  to  be  frowned  upon  by 
the  law.  Does  it  become  more  reasonable  and 
more  just  by  being  incorporated  in  the  articles? — 
Is  its  moral  quality  at  all  altered  and  improved  by 
this  mere  alteration  of  form  ?  If  vicious  in  its 
substance  and  grain,  is  it  purified  by  inserting 
it  in  the  articles?  Is  the  bond  the  mother  of  all 
the  mischief?  How  this  might  be  considered  in 
a  court  of  common  law,  I  cannot  presume  to 
predict.  I  know  that  that  system,  admirable 
in  its  construction,  and  still  more  in  its  actual 
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administration,  resting  most  properly  on  its  an-  TheJouAKA. 
cient  and  approved  technical  rules^  is,  on  that  March  loth, 
account*  sometimes  unable  to  reach  the  real  jus-  is^* 
tice  of  a  case,  which  it  therefore  leaves  to  other 
jurisdictions  to  discover  and  apply.  No  small  part 
of  the  Chancery  jurisdiction  is  built  upon  this  very 
foundation.  That  exercise  of  jurisdiction  is  not  sel- 
dom so  applied  to  maritime  contracts.  In  the  first 
case  I  lay  my  hand  upon,  Edwards  v.  East  India  s  VemoDi  210. 
Company  J  it  is  stated,  *'  that  though  a  charter- 
"  party  is  so  penned  that  no  freight  can  be  re- 
"  covered  upon  it  at  law,  yet,  if  the  ship  owners 
*^  have  a  just  demand,  equity  will  relieve  them." 
A  court  of  law  works  its  way  to  short  issues,  and 
confines  its  views  to  them.  A  court  of  equity 
takes  a  more  comprehensive  view,  and  looks  to 
every  connected  circumstance  that  ought  to  influ- 
ence its  determination  upon  the  real  justice  of  the 
case.  This  Court  certainly  does  not  claim  the 
character  of  a  court  of  general  equity ;  but  it  is 
bound,  by  its  commission  and  constitution,  to  de- 
termine the  cases  submitted  to  its  cognizance 
upon  equitable  principles,  and  according  to  the 
rules  of  natural  justice.  How  far  a  Court  of  Law 
would  limit  its  view  of  the  question  to  the  letter 
of  the  contract,  and  leave  these  improvident  men 
to  find  their  way  in  a  Court  of  Equity  out  of  a  bar- 
gain which  that  Court  has  deemed  unreasonable, 
when  it  appeared  in  another  form  substantially 
the  same,  I  am  not  entitled  to  pronounce.  There 
are  those  who  perhaps  might  lament,  if  this 
humble  class  of  suitors  were  compelled  to  a  pilgri- 
mage through  a  second  Court.  This  Court  is  not 
VOL.  II.  M  M  disposed 
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disposed  to  impose  that  burthen  upon  them ;  —  it 
mU,  as  far  as  it  can,  protect  these  illiterate  and 
unexperienced  persons  against  their  own  ignorance 
and  imprudence.  And  I  confess  I  feel  disposed 
to  do  so  more  in  the  case  of  mere  articles  than  in 
the  case  of  articles  and  bonds ;  because  I  think  it 
much  more  probable  that  covenants  bearing  hard 
upon  them  should  slip,  unnoticed,  into  articles 
which  they  execute  as  mere  formal  instruments  of 
course,  than  into  bonds,  which  are  instruments  of 
rare  occurrence  to  them,  and  by  which  their 
curiosity  would  naturally  be  excited  and  alarmed. 
I  may  add,  that  the  terms  in  which  the  stipulation 
appears,  might  probably  be  understood  by  the 
mariners,  as  they  are  actually  understood  by  the 
Courts  of  Scotland,  to  signify  only  a  postponement 
of  the  payment,  not  a  privation  of  the  title  which 
the  law  had  guaranteed  to  them.  The  words  are 
sufficiently  satisfied  by  that  interpretation ;  and  I 
infer,  from  the  present  proceeding,  that  the  mari- 
ners so  understood  them,  otherwise  they  might  be 
charged  with  a  want  of  that  good  faith,  with  which 
they  have  a  right  to  be  credited,  if  they  were  now 
resisting  a  claim  whicli  they  fully  understood  and 
admitted  at  the  date  of  the  agreement. 

I  have  been  alarmed,  in  the  argument,  with  the 
terrible  consequences  that  are  to  ensue,  if  I  should 
reject  the  allegation ;  for  that,  in  that  case,  it  is 
said,  the  representatives  of  all  the  unfortunate 
persons  who  have  perished  would  attempt,  by  the 
same  remedy,  to  recover  the  expected  fruits  of 
the  labours  and  perils  of  their  departed  relatives. 
That  objection  carries  with  it  no  terror  to  my 
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mind.  If  they  are  entitled  to  the  remedy,  it  is 
peculiarly  fit  in  such  a  case  as  this  that  they  should 
have  it. 

It  has  likewise  been  urged,  for  the  same  pur- 
pose *of  alarm,  that  I  should  introduce  a  diversity 
of  law  upon  the  same  subject.  That  suggestion 
assumes  what  I  am  not  prepared  to  admit,  that  a 
court  of  law  would  give  a  sanction  to  this  con« 
trivance  for  eluding  the  law  by  the  incorporation 
of  the  covenant  in  the  articles.  I  am  not  to  anti- 
cipate, from  any  thing  that  has  yet  happened,  that 
this  will  take  place ;  but  if  it  did,  no  diversity  is 
introduced ;  it  is  a  diversity  already  eaistmg  ;  it  is 
no  more  than  that  which  ordinarily  results  from 
the  different  operation  of  the  rules  of  law  and  the 
principles  of  equity. 

It  is  an  objection  often  justly  made  to  argu- 
ments, that  cases  of  great  hardship  and  inconve^ 
nience  are  put  to  exemplify  the  evil  consequences 
that  may  result  from  the  doctrine  which  is  op- 
posed, if  it  should  be  established,  that  the  cases 
are  extreme  and  extravagant,  —  exist  only  in  the 
regions  of  ingenious  fiction,  —  and  lie  quite  beyond 
the  sphere  of  all  moral  probability.  What  is  the 
actusd  existing  case  in  the  simplest  form  of  fact  ? 
Here  is  a  poor  man  compelled  to  sue  as  a  pauper, 
not  being  able  to  find  any  body  to  stipulate  for 
him  in  costs ;  a  man  in  a  station  of  life  very 
humble,  but  most  useful,  and  on  that  account 
highly  to  be  protected  and  favoured  by  the  mari- 
time law  of  a  great  maritime  country.  He  enters 
into  the  service  of  this  ship  in  the  port  of  Jjondon* 
She  carries  a  most  troublesome,  a  most  disgusting, 
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Tbe  juLUMA.   and  a  most  dangerous  cargo,  a  cargo  of  convicts 
March  i9ih,    *^  ^^^  Soutk  Woks,  which  she  deKvers  at  that 
18SS.        end  of  the  globe.    These  wages  are  earned  by  the 
general  law,  without  regard  to  any  special  agree- 
ment.    Here  she  takes  in  a  new  cargo,  and  earns 
more  wages  by  the  delivery  at  Port  Jackson^  where 
more  freight  is  carried.    She  sails  to  Babwia^ 
where  a  new  cargo  is  taken  in,  which  is  delivered 
at  Minto  and  Seramporey  with  new  earnings  of 
freight  and  wages.     She  takes  in  a  new  cargo, 
partly  for  Calcutta^  and  partly  for  London;   de- 
livers the  goods  at  Calcutta^  where  the  same  benefit 
accrues  to  her  owners  and  mariners ;  and  takes  in 
more  goods  for  London^  for  which  port  she  sails. 
She  arrives*  infra  guatuor  maria^  in  what  the  law 
calls   the  King  of  England's  chambers,   in   the 
DonmSy  in  the  very  fauces  of  the  ultimate  port, 
after  a  voyage  of  above    sixteen    months'  con^ 
tinuance.    There  this  ship  is  unfortunately  wrecked^ 
and  every  soul  on  board,  captain,  officers,  and 
crew,  (amounting  I  know  not  to  how  many,  but  I 
observe  that  forty  names  are  subscribed  to  the  one 
contract  that  remains,)  all  perish,  save  these  two 
men,  who  only  are  left  alive  to  tell  the  story.     He 
applies  for  his  wages,  states  his  services  of  labour 
and  danger,  which  are  not  denied  ;  but  he  is  met 
by  a  covenant,  that  he  shall  not  be  entitled  to 
any  thing  unless  the  ship  is  actually  returned  to 
London.     I  mean  no  reflection  whatever  on  the 
gentlemen  who  avail  themselves  of  the  objection. 
They  have  a  right  to  demand  the  judgment  of  the 
Court  upon  their  covenant  for  their  own  interests 
in  this  case,  and  those  general  interests  of  other 
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persons  occupied  in  6ther  cases  of  the  like  kind.  The  Juuana. 
I  must  particularly  speak  with  marked  approba-  ,  ^iarch  tgih, ' 
tion  of  their  personal  conduct  towards  this  man  in  ^^^2. 
his  calamitous  condition.  He  was  naked,  and  they 
clothed  him;  hungry,  and  they  gave  him  food; 
sick,  and  they  administered  carefully  to  his  re- 
covery. On  regaining  his  health  he,  not  unjustly, 
requires  his  wages.  But  the  result  is,  perierunt 
tempora  longi  servitii!  for  himself  and  his  dis- 
appointed family,  (if  he  has  one,)  and  he  is  com- 
pelled to  come  to  this  Court  as  a  pauper  for  his 
pittance,  having  nothing  to  shew  but  his  services 
and  his  misfortunes,  not  much  sweetened  by  the 
consolation  of  being  informed  that  it  is  all  his  own 
doing,  and  that  he  has  thought  fit  to  bring  it  upon 
himself  by  his  own  indiscretion  in  signing  such 
a  contract. 

I  shall  say  no  more  than  that  this  is  the  first 
Court  to  which  this  covenant  has  been  directly 
presented,  in  a  manner  naked  of  any  particular  act 
of  parliament  or  of  any  peculiar  circumstance 
that  should  give  a  special  influence  and  colour  to 
the  judgment  upon  the  general  question  of  its 
validity.  The  facts  of  the  case  are  such  as  cannot 
recommend  it^  I  think^  to  any  Court  upon  any 
discussion.  But  at  any  rate,  I  will  not  be  the  first 
Judge  on  record  who  shall  give  it  a  sanction.  I 
therefore  reject  this  article  of  the  allegation,  and 
shall  of  course  proceed  upon  the  summary  pe- 
tition, and  if  it  be  duly  supported  by  proof,  shall 
feel  myself  bound  by  law,  authority,  and  justice 
to  pronounce  for  the  wages  on  the  outward 
voyages. 
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TTie  jotiAHA.       Note. — The  second  article^  which  was  merely 
jiijj^j^    contradictory  to   a   part  of  the  seaman's  sum- 
mary petition,  allying  that  enough  of  the  cai^ 
was  saved  to  answer  the  wages,  was  admitted  with- 
out opposition. 
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wages         -  -  -  -  -        .    .     13 

parties,  abandoning  their  suit  upon  a  bottomree  bond 
are  not  permitted,  unless  upon  strong  grounds,  to 
sue  again  upon  the  same  bond        -  *  -    58 

may  be  valid,  notwithstanding  a  stipulation  f(»r  mari* 
time  interest  and  risk  on  a  portion  of  the  voyage 
only  -  -  -  -  -  -  142 

taken  by  agent  of  the  owners  —  See  Agent, 
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C. 

Fkge 

Coplor— although  actuated  by  a  seo&e  of  piiblic  duty  in 
destroying  the  proper^  he  has  taken,  ia  nevartheleaa 
responsible  in  Uie  fullest  extent  to  a  claimant  who  is 
entitled  to  restitution^  and  must  look  to  his  own 
government  for  indemnification        ...  53.  335 

having  a  bond  fide  posaeauon,  and  using  due  care^ 
is  not  responsible  for  losses  occauoned  by  mere 
misfortune  •  •  -  .  •  33$ 

cannot  plead  ignorance  of  law  as  an  excuse  for  taking 
a  ship  not  liable  to  capture,  but  he  may  plead  igno- 
rance of  a  foreign  hct  out  of  which  the  law  arises, 
and  of  which  he  had  no  means  of  informmg  himself  339 

ia  by  the  general  law  bound  to  bring  in  for  adju- 
dication      385 

if  he  cannot  bring  in  for  adjudication,  his  next  duty 
is  to  destroy  enemy's  property         ...  386 

if  it  is  doubtful  whether  the  property  belongs  to  an 
enemy,  and  he  finds  it  impossible  to  bring  in  for 
adjudication,  the  safe  and  proper  course  is  to  dismiss  Und. 

if  the  property  belongs  to  a  neutral,  the  act  (tf  destruc- 
tion cannot  be  justified  to  the  neutral  owner  by  the 
gravest  importance  of  such  an  act  to  the  public 
service  of  the  captor's  own  state     •  •  -  ibid. 

if  he  destroys  property  for  the  protection  of  which  a 
British  licence  had  been  granted,  he  or  his  govern- 
ment must  be  responsible  for  the  loss  occasioned  by 
such  destruction     -  -  -  -  381.  387 

I  secus  if  the  licence  was  not  disclosed  to  him, 
and  he  had  no  sufficient  means  of  informing  himself 
of  its  existence       ....  -  Md. 

•Captures  ^meide  after  the  time  fixed  by  treaty  for  the  ces- 
sation of  hostilities^ upon  whom  the  responsibility 
rests  -..---  341 

-CoUuton— rules  for  fixing  or  apportioning  loss  occasioned 

by S5 

Convoy — punishment  for  desertion  of  -  -        -    57 

Court  of  Admiralty  —  See  Jurisdiction. 

CrimewPaW— what  constitutes        -        -  -     189—192 
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Damage '^See  ColUtum. 
DereUet  —  See  Sahoage. 


D. 

Page 


E. 


Ea»i  India  Company  ^^iA  not  exempt  from  payment  of  nl- 
vage  to  a  ship  in  their  employ*  &r  services  rendered 
to  a  ship  belonging  to  them         -         «         •        .  433 

Edici— modern,  not  appearing,  cannot  be  presumed    -    -  263 

Eohdance — See  Wxtnm. 

R 

Flag  Officer -^\&  entitled  to  share  in  the  bounty  given  for 

the  seizure  of  slaves        -         -  •         -        •413 

Foreign  Cour^—- sale  of  a  ship  by  the  order  of        -  -44 

Lame — penalties  imposed  by  foreign  laws  cannot  be 

enforced  by  a  Bn&iik  court  •        •        .        .  255 

Ship  of  War — See  Jumdicium^  Salvage^  8fc. 
Formgmn — the  rights  of  foreigners  are  not  a£feeted  by 
jBriltf/iacts  of  parliament,  or  any  commission  founded 
on  them,  if  inconsistent  with  the  law  of  nations      •  236 

G. 

Gran<t— of  the  nature  of  prize  must  be  considered  on  the 

same  principles  as  prize  -        •         •  .  273 

Greentoich  Hoipiial'^  is  not  entitled  to  a  per-centage  upon 
booty  taken  by  a  conjunct  expedition  of  sea  and  land 
forces        -         -  -         -         .        •  •  444 

H. 

Head-moiitfy  — •  is  due  where  an  enemy's  ship  of  war  has 
been  set  on  fire  and  totally  destroyed  by  her  own 
crew>  in  consequence  of  the  approach  of  a  BriMi 
force        -         -  -         -  -         -        -  172 

is  due  to  the  whole  blockading  force,  and  not  to  the 

fire-ships  only  which  were  more  immediately  em- 
ployed in  the  destruction  of  the  enemy's  vessels      -  301 

the 


INDEX. 

Headrmoney  — >  condnued.  ^4S» 

the  biehefit  of  head-money  is  restricted  within  nar- 
rower limits  than  the  benefit  of  prize        .        -      .  302 

sieht  idone  is  not  sufficient  to  give  a  title  to  share  in 
head-money  .  -  .  -  -  303 

in  a  general  engagement  all  are  entitled  to  share  in 
head-money,  without  particular  attention  to  parti- 
cular merits  or  sufferings        -  -  -  *  304 

rules  respecting  head-money  differ  widely,  as  they 
regard  claims  arising  out  of  general  engagements  or 
of  particular  combats  -  -  -    305,  et  seq» 

is  not  due  on  ships  captured  by  conjunct  forces  of  the 
army  and  navy  in  harbours,  rivers,  &c.  •  343,  et  seq» 
HoMities — question,  how  far  government  may  be  respon« 
sible  for  losses  arising  out  of  captures  made  after  the 
cessation  of  hostilities,  in  consequence  of  want  of 
notification  to  its  cruizers        -         -  -  -  341 


J. 

JokU  Capture '^tL  claim  of  joint  capture  cannot  be  sustained 

on  the  sole  evidence  of  a  releasing  witness  -  -    21 

exception  to  thb  rule  undet  the  particular  circum- 
stances of  the  case  -  -  -  -    22 

sight  alone  is  generally  sufficient  to  entitle  king's  ships 
to  share  in  prize         -  .  .  .    24.  125 

exceptions  to  the  above  rule  ...  iMd, 

animus  capiendif  when  presumed  -        -  -        -     25 

claim  of  joint  capture  cannot  be  supported  when  the 
chase  of  the  prize  was  abandoned  before  the  capture 
was  consummated        ....    32 — 35 

assistance  in  the  early  part  of  the  chase,  if  afterwards 
abandoned,  gives  no  title  to  share   -  -  -    35 

a  ship  of  war  in  itineref  and  passing  on  without  knowing 
the  cause  of  the  firing,  is  not  entitled  to  share         -     92 

■  secuSy  if  she  had  a  certain  knowledge  of  the  cause, 
and  no  intention  of  passing  on        -  -  -     94 

a  blockading  squadron,  although  stationed  at  a  dis- 
tance, is  entitled  to  share  in  prizes  taken  coming  out 
of  a  blockaded  port  -  -  -  -    98 

a  con- 


INDEX. 

Joint  Capture  -»  contiDued*  Pag« 

^— -  a  continuaDce  of  tlie  chase^  by  an  associated  vessel*  is 
sufficient  to  entitle  her  to  share,  though  out  of  sight 
at  the  time  of  capture        •  .  .  •  no 

a  vessel  claiming  to  share  must  have  been  present  at 

some  period  of  the  operation  by  which  the  capture 
was  effected      <•  ...  ^  .276 

Jurisdiction — the  Court  of  Admiralty  has  jurisdiction  to 
inquire  into  the  title  of  a  ship  in  the  possession  of 
foreigners,  and  claimed  by  British  subjects,  on  her 
arrival  in  thb  country     -  -  -  -        -    42 

the  Court  of  Admiralty  has  jurisdicion  over  cases  of 

capture  as  prize  made  after  the  period  fixed  for  the 
cessation  of  hostilities        -  -  -  -    78 

the  Court  of  Admiralty  has  jurisdiction  over  prize  or 
booty  taken  by  conjoint  British  and  foreign  forces,  and 
brought  within  Bfi/isA  territory     ...    156.170 

the  Court  of  Admiralty  has  no  jurisdiction  in  mere 
questions  of  disputed  title        ...  288 

secus,  where  questions  of  disputed  title  arise  in- 
cidentally in  causes  of  possession,  at  least  so  far  as 
to  sati8fy  itself  that  it  may  safely  decree  possession  to 
the  party  seeking  it    -         -         ...  289 

of  Vice- Admiralty  Courts  over  revenue  cases  is  of  mere 
statutory  institution      -  -  -  .  353 

where  there  is  no  original  jurisdiction  in  the  Vice-  ' 
Admiralty  Court,  there  can  be  no  appellate  jurisdic- 
tion in  the  High  Court  of  Admiralty      -        .        .  355 

the  Court  of  Admiralty  is  bound  to  reject  what  does 
not  belong  to  its  jurisdiction  ....  357 

courts  of  justice  have  no  authority  to  determine  the 
question  of  independence  of  a  revolted  state  -        .  360 

the  Court  of  Admiralty  has  authority  to  entertain  a 
civil  suit  for  the  restitution  of  goods  piratically  taken 
upon  the  high  seas  -  ...  359 

the  criminal  jurisdiction  of  the  Court  of  Admiralty  has 
been  removed  by  statute  to  a  mixed  commission      -371 

question  whether  the  Court  of  Admiralty  can  enforce 
payment  of  civil  salvage  against  a  foreign  ship  of  war 
lying  in  a  British  port  for  services  rendered  by  British 
subjects     -  .  -  -  -    45 \,€tseq, 

the 


INDEX. 

Juriidicium  -*  contiDued.  tugt 

the  Court  of  Admiraltj  may  enforce  pajment  of  wages 

earned  by  a  BriiUh  mariner,  under  contract  with  the 
British  owner  of  a  ship,  although  the  ship  itself  pre- 
vious to  its  return  to  this  country,  may  have  been 
transferred  to  a  foreigner  in  a  distant  part  of  the 
world,  especially  if  the  transfer  was  merely  colorable  503 

L. 

Law  of  Nations  -^  not  to  be  overruled  by  declaration  of 

persons,  however  eminent,  assembled  in  congress    -  252 
■  will  not  allow  an  eminent  good  to  be  attained  by  un- 
lawful means      -         -..-••  256 

Lieena — expressed  in  general  terms,  may  be  used  by  any 
person,  in  whatever  way  he  may  obtain  possession  of 
it,  provided  he  complies  with  the  conditions  annexed 
to  it  -  -  -  -  -  -52 

M. 

Mariisen  —  See  Master,  TVageSt  &c. 

Master  —  sale  of  a  ship  by  the  master,  under  the  authority 
of  a  Vice-Admiralty  Court,  and  with  the  adrice  of 
the  agent 294 

purchasing  the  share  of  a  ship,  sold  by  himself,  under 

the  advice  of  the  agent  in  a  foreign  port        -  -  297 

—  u  not  generally  at  liberty  to  discharge  his  crew  in  a 
foreign  port  without  their  consent,  but  circumstances 
may  justify  him  in  so  doing  upon  proper  condi' 
Uons    -        -  .  -  -  403,  et  seq. 

Mate -^  not  debarred  from  suing  for  his  wages  in  the 
Admiralty  Court,  on  the  ground  of  his  having  acted 
as  master  from  Gravesend  to  London  at  the  termina- 
tion of  his  return  voyage    •  -  -  -  503 

Monition  •—  to  proceed  to  adjudication — See  Adjudication^ 

N. 

Navigatiion  Laws  — -  the  provisions  and  penalties  of,  are  prin« 
cipally  directed  against  cargoes  ;  and  ships  come  in 
only  secondarily  -  -  -         -         -  207 

foreign 


INDEX. 

Nav^^atUm  Laws  —  coDdnued.  Page 

foreign  shippers  trading  with  BrUish  ports  must  take 

care  to  put  Uieir  goods  on  board  proper  vehicles*  and 
are  therefore  bound  to  know  our  fiscal  law»  with  all 
its  variations        .        -         -  •  .        •  207 

—  breach  of,  excused  on  the  ground  of  necessity     -      •  209 

clearest  proof  of  necessity  required  to  excuse  a  viola- 

lion  of-        --•---•  323 
can  be  enforced  so  far  only  as  they  do  not  interfere 

with  the  rights  of  foreigners  -  •  -  -  253 
British'hom  seamen  are  not  the  only  persons  qualified 
to  navigate  £ri^^  ships — the  inhabitants  of  a  con- 
quered colony  are  equally  qualified  •  •  .  327 
Neutral — must  be  compensated,  by  a  full  restitution  in 
value»  for  property  belonging  to  him  and  destroyed 
by  a  captor  -        -  -         -         .         -  335 

p. 

Part  Owners — See  Register, 

Pilots — are  not  entitled  to  charge  as  lay-days  the  day  on 
which  they  enter  and  on  which  they  leave  a  place 
of  quarantine         .  .  -  .  .  499 

Piracy  —  dealing  in  slaves  not  to  be  deemed  piracy  -  246 

■  ■     ■  not  considered  a  felony  by  the  common  law      •        •  376 

Pira^M— universally   subject    to   the  extreme  rights    of 

war         -•  -  --••»  244 

goods  taken  by  pirates  on  the  high  seas  may  be  sued 

for  in  the  Court  of  Admiralty  ...  359 

Post  Office  Padiet —  may  be  arrested  in  a  suit  for  wages     -  100 

Prohibition  —  to  Court  of  Admiralty  for  proceeding  to  ailQu"* 
dicate  on  a  ship  taken  as  prize  after  the  cessation 
of  hostilities,  refused  -  -  •    79.  377 

Prize— means  maritime  capture  efl^ted  by  maritime  fbroe 
only ;  what  is  taken  by  a  land  force,  either  by  itself 
or  in  conjunction  with  the  maritime  force,  is  booty, 
and  not  prize,  within  the  meaning  of  the  prize 
acts  ...  •         .  •  •  445 

Prize  Proceeds— whoever  receives,  is  responsible  for  to  the 

captors      .•.•••  378 

Prize  Accounts '-^mvust   not    be    mixed   up   with   private 

accounts    «-.-..  380 


INDEX. 


tUgisteT'^&e  Court  will  not  interfere  to  giire  possession 
of  a  ship's  register  to  a  person  whose  title  to  be 
considered  as  a  registered  owner  is  subject  to  doubt  420 
IZetHMioii— the  general  rule  is,  that  a  person  unjostlj 
depri?ed  of  his  property  is  entitled  to  restitution, 
with  costs  and  damages        -  -  •  -51 

I  but  this,  like  all  other  general  rules,  is  subject 
to  modifications     •  •  -  -  -    52 

the  measure  of  restitution  is  the  same,  whether  the 
captor  has  acted  from  improper  motives  or  otherwise  ibid. 

is  due  in  the  fullest  extent  to  the  claimant  who  has 
been  unjustly  deprived  of  his  property,  although  the 
captor  may  have  been  actuated  by  a  sense  of  public 
duty  only,  and  the  captor  must  look  to  hb  own 
government  for  his  indemnification  •  -    54 

Britiih  property  retaken  from  the  Jmericant  after  the 
ezpiradon  of  hostilities  with  AmeruMf  must  be  re- 
stored to  the  American  captors        -  -  ^56 
Recennie  Laws — where  there  has  been  a  contravention  of 
the  revenue  laws,  proof  of  fraudulent  intention  is  not 
necessary            -            -     .       -         -         .        .  271 
■  ■  ■  the  clearest  proof  of  necessity  is  required  to  excuse  a 

violation  of  -----  -  323 

Revenue  Cases — are  subject  to  considerations  different  from 

licence  cases         -•....  271 

are  usually  transmitted  in  a  very  incommodious  form 
frt>m  the  Vice-Admiralty  Courts        -        -        .     .  322 

jurisdiction  over  revenue  cases  by  the  Vice-Admiralty 
Courts  is  of  mere  statutory  institution      -        -      -  353 

must  be  tried  either  where  the  offence  was  committed 
or  the  seizure  made  -  •  .  .  ibidU 

s. 

tSaZe  —  of  a  ship,  under  the  authority  of  a  foreign  Court,  held 

valid  -  -  -  -  -  -    47 

—  — —  under  the  order  of  a  Vice-AdmiriEiltv  Court         -  294 
Salvage '^Tioi  due  to  the  crew  for  rescue  of  the  ship  from 

mutineers  -         -  -  -         ..]4 

due 


INDEX. 

Saimge  —  contiDued.  ^*B^ 

due  for  rescue  from  an  enemy  -  -       -       -     17 

not  given  for  the  recapture  of  property  belonging  to 
an  allied  sovereign      -  -  -  -  -    37 

due  on  donation  from  the  enemy,  and  exertion  for 

bringing  home  the  ship  and  caigo  -         .        .    73 

mpiety  given  in  a  case  approaching  to  derelict,  and 
accompanied  with  circumstances  of  danger  to  the 
salvors^  from  the  state  of  the  weather,  the  existence 
of  a  pestilential  disease,  &c.        -        -         -         -    75 

not  due  to  a  king's  ship  for  rescuing  a  convict  vessel 
from  the  convicts  and  the  mutinous  crew  and  soldiers 
onboard  -  -  -         -         -         -115 

pot  con6ned  to  those  who  actually  leave  their  own 
ship  and  go  on  board  a  vessel  in  distress,  but  given  to 
all  the  crew  who  were  willing  to  have  assisted         -  137 
a  portion  of,  given  to  the  owners  of  (he  ship  which 
rendered  the  assistance       -  -  -  -  138 

a  moiety  of  the  sum  allotted  for  salvage  decreed  to  (he 
owners,  because  the  ship  which  performed  the  service 
ran  considerable  risk,  and  sustained  some  damage    •  443 
the  East  India  Company  is  not  exempt  from  the  pay- 
ment of  salvage  to  a  ship  in  their  employ  for  services 
rendered  to  a  ship  belonging  to  them  •  -  433 

distribution  of,  among  owners,  officers,  and  crew        -  443 
question  whether  a  foreign  ship  of  war  brought  into 
a  British  port  may  be  compelled,  under  the  authority 
of  the  Admiralty  Court,  to  pay  salvage  to  British 
subjects    for    services    rendered   to   her   when    in 
distress    -  -  -  -     451,  e^^e^. 

Search  —  right  of  search  upon  the  high  seas  does  not  exist 

in  the  time  of  peace  ...    210.  243 

Seizor  —  cannot  take  advantage  of  discoveries  produced  by 

hb  own  unlawful  act  of  seizure        ...  242 
Setzfcre— -what  is  to  be  considered  a  forcible  continuance 

of  a  seizure  -  .  -  .  .  352 

Ship's  Articles  —  See  Wages. 

Slave  Trade  —  not  to  be  deemed  piracy     -  .  .  246 

not  a  crime  by  the  universal  law  of  nations    -  -  248 

antiquity  of  .....  250 

difficulty  of  suppressing         -  -  -  -  256 

bow  far  abolished  by  the  laws  of  France        -  -  264 

N  N  Staiutes 


INDEX. 

Statutes  — 

33  £d.  ].8t.  1.  -            -            .       -            .  190 

28H.8.  c.  15.  -            -            -            .        .  371 

2  &3£d.6.  c.  15.  .            -            .        .    .  181 

12Car.  2.  c.  7.  -            .            -          .            -266 

12Car.2.  c.  18.  -            -            -         -        •  194 

7&8W.3.  C.22.  -            .         -         .t6.&266 

L;       15G.2.  C.31.  ....            ^  ibid. 

26G.3.  C.60.  -                .                .         .  ibid. 

27G.3.  c.  19.  .            .        -        .            .      "ibid. 

28G.3.  c6.  .            -        -            -       -      -  266 

28G.3.  c34.  .        .          -         -            -        -  421 

31G.3.  C.55.  -            -            -            -        -  231 

34G.3.  C.68.  -            -            -            .        194.421 

37G.3.  C.73.  -            -            -        .        -  519 

43G.3.  C.57.  -            -             .             -          -    57 

43G.3.  C.64.  -            -            -            .        .  194 

45  G.  3.  c.  72 344. 445. 447 

46  G.  3.  c.  100  &  101 .  -  -  -  445,  et  seq. 
47G.3.  C.36.  -  -  •  .  231.416 
49G.3.  c.  107.  -  -  -  231.353.357 
51 G.  3.  c.  23.  -  -  -  .  225. 23£r 
52  G.  3.  C.3.  -                -          .                 .  498 

54G.3.  c.  93. 491 

55  G.  3.  c.  1 .  -                 -                 -  445,  et  seq. 

55  G.  3.  c.  160. 351 

57G.3.  c.  127. 445,  e<  569. 

T. 

Treaty  —  stipulatjon  by  treaty  that  free  ships  shall  make 
free  goods  does  not  warrant  such  a  certain  conclusion, 
that  enemies  ships  shall  make  enemies  goods^  as  to 
induce  the  Court  to  decree  salvage  for  the  recapture 
of  goods  otherwise  neutral  on  board  British  ships     -  299 

Trustees  for  distribution  of  Booty  —  See  Booty. 

V. 

Vice^Admiralty  Courts  —  anomalous  proceedings  of  Court  at 

Sierra  Leon^       --..._«  239 
usually  transmit  revenue  cases  in  very  incommodious 

form -  322 

have 


INDEX. 

Fice^AdmiraHy  Courts  -»  continued.  F^ 

have   no  jurisdiction  over  revenue  cases,  except  by 

statute        --.-.--.  353 
sale  of  ship  under  authority  of        -        .         .         .  294 


w. 

ffages  —  the  Court  of  Admiralty  has  no  jurisdiction  over 

wages*  when  founded  on  special  contract        -        -12 
not  divested  by  a  bottomree  bond       -        -        -      -     13 
post  office  packet  may  be  arrested  in  a  suit  for  wages    100 
carpenter  may  sue  for  wages  in  the  Court  of  Admiralty  104 
question,  whether  surgeon  may  sue  —  See  note    -      -  105 
the  crew  are  entitled  to  their  wages  for  the  whole  voyage 
agreed  upon,  when  they  have  been  improperly  dis- 
missed by  the  master  in  a  foreign  port  -  •411 
—  but  are  entitled  only  until  their  arrival  at  home, 
when  the  master  has  discharged  them  in  a  foreign 
port,  in  consequence  of  the  inability  of  the  ship  to 
proceed  in  the  voyage  until  after  a  great  lapse  of 

time 412 

the  owner  of  a  British  ship  cannot^  by  the  sale  of  his 
ship  to  a  foreigner  in  a  distant  part  of  the  world, 
divest  the  seaman  of  his  wages,  earned  under  a  con- 
tract entered  into  with  himself  in  this  country  -  502 
mate  may  sue  for  his  wages  in  the  Coiut  of  Admiralty^ 
notwithstanding  he  acted  in  the  capacity  of  master 
from  Gravesend  to  London^  at  the  termination  of  his 
return  voyage        -          -         -          -         -         -  503 

in  a  divided  voyage,  in  which  cargoes  are  successively 
taken  in  and  delivered  at  different  ports,  and  freight 
thereby  earned  for  the  owners,  the  mariners  are,  by 
the  general  law,  entitled  to  their  wages  up  to  the 
time  of  arrival  at  each  port  of  delivery;  and  an 
attempt  to  extinguish  their  right,  in  case  of  the 
loss  of  the  ship  on  the  last  part  of  such  divided 
voyage,  by  taking  a  bond,  or  inserting  a  covenant  in 
the  ship's  articles^  that  they  shall  not  be  entitled  to 
any  part  of  their  wages  unless  the  ship  returns  to 
the  last  port  of  discharge,  will  not  be  upheld  by  the 
Court  of  Admiralty        .        -        -        •       504,  et  stq. 

no 
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no  agr^Mnenl,  howerer  quaUfied,  of  the  owners  with 
the  freighters,  will  aflfect  the  right  of  the  mariners  to 
their  wages  -  -  .  .  .  508 

cannot  be  insured  by  mariner        -        -  -       -  509 

freight  is  the  only  mother  of  wages         -         -         -  510 
FFUnesi— the  expectation  of  a  veleasing  witness  to  be  per- 
mitted to  share  goes  to  his  credit;  rather  than  to  his 
competency        -         .-.-..21 
the  general  rule  is,  that  a  claim  of  joint  capture  can* 
not  be  sustained  on  the  sole  evidence  of  a  releasing 
witness       ........  um. 

exception  to  the  above  rule  under  the  particular  cir- 
cumstances of  the  case         .....    22 

evidence  of  a  person  convicted  of  a  conspiracy  to 
defraud,  admitted 1 74 
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Printed  by  A.  Straban,  Law.Printer  to  His  Migest}-, 
Frinten-Screet,  Loodon. 
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APPENDIX  (A.) 

EXTRACT  from  the  definitive  treaty  of  peace 
between  Great  Britain  and  France ;  signed  at 
Paris  the  30th  of  May  1814. 

Additional  Article. 

1st. — His  Most  Christian  Majesty,  concurring  without  reserve 
in  the  sentiments  of  His  Britannic  Majesty,  with  respect  to  a 
description  of  traffic  repugnant  to  the  principles  of  natural 
justice  and  of  the  enlightened  age  in  which  we  live,  engages  to 
unite  all  His  efforts  to  those  of  His  Britannic  Majesty,  at  the 
approaching  Congress,  to  induce  all  the  powers  of  Christendom 
to  decree  the  abolition  of  the  Slave  Trade,  so  that  the  said  trade 
shall  cease  universally,  as  it  shall  cease  definitively,  under  any 
circumstances  on  the  part  of  the  French  Government,  in  the 
coiu*se  of  five  years;  and  that  during  the  said  period  no  slave 
merchant  shall  import  or  sell  slaves,  except  in  the  colonies  of  the 
State  of  which  he  is  a  subject. 


APPENDIX  (B.) 

Extract  of  a  letter  from  Lord  Castlereagh  to  the 
Duke  of  y^ellington ;  dated  Foreign  Office,  August 
6th,  1814. 

A  second  regulation,  highly  important  to  prevail  on  France  to 
accede  to,  is,  a  reciprocal  permission  to  our  respective  cruizers, 
within  certain  latitudes,  to  visit  the  merchant  ships  of  the  other 
power,  and,  if  found  with  Slaves  on  board,  in  contravention  of 
the  law  of  their  particular  State,  to  carry  or  send  them  in  for 
adjudication.  To  soften  the  exercise  of  this  power,  perhaps  it 
might  be  expedient  to  require  the  sentence  of  condemnation  to 
be  passed  in  the  Courts  of  Admiralty  of  the  country  to  which  the 
ship  detained  belongs ;  the  proceeds,  if  condemned,  being  divided 
between  the  captors  and  the  State.  Some  power  of  this  nature, 
within  the  tract  of  the  Slave  Trade,  is  of  the  first  importance. 


APPENDIX. 


APPENDIX  (C.) 

Extract  of  a  Letter  from  the.  Duke  of  Wiellington  to 
the  Prince  of  Bcnevento;  dated  Paris,  August  26tb, 
1814. 

IT  would  be  desirable,  secondly,  that  the  ships  of  war  of  both 
nations  should,  within  the  northern  tropic,  and  as  far  to  the 
westward  as  longitude  twenty-five  from  Greenwich,  have  the 
l)ermission  to  visit  the  merchant  ships  of  both,  and  to  carry  or 
send  in  for  adjudication  those  found  with  slaves  on  boards  in  con- 
travention of  the  law  of  the  State  to  which  they  should  belong. 
It  would  be  expedient  to  arrange  that  the  adjudication  should  take 
place  in  the  Courts  of  the  admiralty  of  the  country  to  which  they 
belong,  and  that  the  proceeds,  if  the  vessel  should  be  condemned, 
should  be  divided  between  the  Captors  and  the  State. 
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Extract  of  a  Letter  from  the  Duke  of  Wellington  to 
Lord  Castlereagh;  dated  Paris,  November  5th, 
1814. 

My  Lord, 
HAVING  had  an  opportunity  of  talking  w^ith  the  Minister  of 
Marine  last  night,  regarding  the  measures  to  be  adopted  to  carry 
into  execution  the  King's  orders  for  preventing  the  Slave  Trade 
on  the  north-west  coast  of  Africa,  I  discovered  that  that  proposed 
in  my  note  of  the  26th  of  August,  addressed  to  the  Prince  of 
Benevento,  viz.  Tlie  reciprocal  search  by  ships  of  tear  of  both 
nations,  of  vessels  trading  on  the  coasts,  was  so  disagreeable  to  the 
Government,  and  I  had  seen  in  different  publications  that  it  wos 
likely  to  be  so  much  so  to  the  7iation,  that  there  was  no  chance  in 
succeeding  in  getting  it  adopted,  and  therefore  1  prepared  the 
memorandum,  of  which  I  enclose  the  copy,  to  be  submitted  to 
the  Minister,  at  a  meeting  which  1  was  to  have  with  him  this 
day. 
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APPENDIX  (E.) 

Extract  from  the  Protocol  of  the  second  special 
Conference  relative  to  the  Abolition  of  the  Slave 
Trade,  Vienna,  January  28th,  1815. 

Lord  Castlereagh  ayant  dit  dans  le  cours  de  ces  explications 
que  I'abolition  de  la  Traits  sur  toutes  les  c6tes  au  Nord  de 
I'Equateur,  €U)it  surtout  desirable,  comme  fournissant  les  moyena 
les  plus  simples  et  les  plus  s^rs  pour  mettre  un  terme  k  tou 
traffic  illegal  et  fraudulent,  et  pour  exercer  la  Police  contre  les 
Batimens  qui  se  preteroient  k  un  pareil  traffic,  M.  le  Prince  Tal- 
leyrand a  pri6  Lord  Castlereagh  de  determiner  le  sens  de  cette 
demiere  expression.  Lord  Castlereagh  a  repondu  qu'il  entendoit 
par  cette  Police  celle  que  tout  Gouvernement  exer9oit  en  vertu 
de  sa  propre  Souverainet^,  ou  de  ses  Traites  particuliers  avee 
d'autres  Puissances. 

M.  le  Prince  Talleyrand,  et  M.  le  Comte  Palmella  ont  dit,  qu'iis 
rCadmettoient  en-fait  de  police  maritime  que  celle  que  chaque  Puis- 
sance exerce  ^ur  ces  propres  Batimens. 
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Declaration. 

Vienna,  Feb.  8th,  1815. 
The  Plenipotentiaries  of  the  Powers  who  signed  the  Treaty  of 
Paris,  the  30th  May,  1814,  assembled  in  Congress: 

HAVING    taken   into    consideration,    that    the    traffic  known 
under  the  name  of  the  A/Yican  Slave  Trade  has  been  regarded,  by 
just  and  enlightened  men  of  all  ages,  as  repugnant  to  the  principles 
of  humanity,  and  of  universal  morality  j  that  the  particular  cir- 
cumstances to  which  this  traffic  owes  its  origin,  and  the  difficulty 
of  abruptly    interrupting  its  progress,  have  to  a  certain  degree 
lessened  the  odium  of  continuing  it;  but  that  at  last  the  public 
voice  in  all  civilized  countries   has  demanded  that  it  should  be 
suppressed  as  soon  as  possible ;  that  since  the  character  and  the 
details  of  this  traffic  have  been  better  known,  and  the  evils  of 
every  sort  which    accompanied   it   completely    unveiled,    several 
European    Governments  have    resolved  to  suppress   it,  and  that 
successively  all   powers  possessing  colonies  in  different  parts  of 
the  world  have  acknowledged,  either  by  legislative  acts,  or  by 
treaties,  and  other  formal  engagements,  the  obligation  and  neces- 
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sity  of  abolishing  it ;  that  by  a  separate  article  of  the  last  treaty 
of  Paris,  Great  Britain  and  France  engaged  to  unite  their  eiTorts 
at  the  Congr^ess  at  Vienna,  to  engage  all  the  Powers  in  Chris- 
tendom to  pronounce  the  universal  and  definitive  abolition  of  the 
Slave  Trade  ;  that  the  Plenipotentiaries  assembled  at  this  Congress 
cannot  better  honour  their  mission,  fulfil  their  duty,  and  manifest 
the  principles  which  guide  their  august  Sovereigns,  than  by 
labouring  to  realize  this  engagement,  and  by  proclaiming  in  the 
name  of  their  Sovereigns  the  desire  to  put  an  end  to  a  scourge 
which  has  so  long  desolated  Africa,  degraded  Suxope,  and  afflicted 
humanity  : — 

The  said  Plenipotentiaries  have  agreed  to  open  their  deHbcra. 
tions  as  to  the  means  of  accomplishing  so  salutary  an  object^  by 
a  solemn  declaration  of  the  principles  which  have  guided  them 
in  this  work. 

Fully  authorized  to  such  an  act  by  the  unaniouMis  adherence  of 
their  resix;ctivc  Courts  to  the  principle  announced  in  the  said 
separate  article  of  the  Treaty  of  Paris,  they,^  in  consequence  de- 
clare in  the  face  of  Europe,  that,  looking  upon  the  universal  aibo- 
lition  of  the  Slave  Trade  as  a  measure  particularly  worthy  of  their 
attention,  conformable  to  the  spirit  of  the  age,  and  to  the  generous 
principles  of  their  august  Sovereigns,  they  are  animated  w*ith  a 
sincere  desire  to  concur,  by  every  means  in  their  power,  in  the 
most  prompt  and  effectual  execution  of  thisf  measure,  and  to  act 
in  the  employment  of  those  means  with  all  the  zeal  and  all  the 
perseverance  which  so  great  and  good  a  cause  merits. 

Too  well  informed  of  the  sentiments  of  their  Sovereigns  not  to 
foresee  that  however  honourable  may  be  their  object,  they  would 
not  pursue  it  without  a  just  regard  to  the  interests,  the  habits,  and 
even  the  prejudices  of  their  subjects ;  the  said  Plenipotentiaries 
at  the  same  time  acknowledge,  that  the  general  declaration  should 
not  prejudge  the  period  which  each  particular  power  should  look 
upon  as  the  most  expedient  for  the  definitive  abolition  of  the 
traffic  in  Slaves.  Consequently  the  determination  of  the  period 
when  this  traffic  ought  universally  to  cease,  will  be  an  object  of 
negotiation  between  the  different  Powers ;  it  bong  however  well 
understood  that  no  means  proper  to  ensure  and  accelerate  its 
progress  should  be  neglected — and  that  the  reciprocal  engage- 
ments contracted  by  the  present  declaration  between  the  Sove- 
reigns who  have  taken  part  in  it,  should  not  be  considered  as 
fulfilled  until  the  moment  when  complete  success  shall  have 
crowned  their  united  efforts. 

In 
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In  making  this  declaration  known  to  Europe,  and  to  all  the 
civilized  nations  of  the  earth,  the  said  plenipotentiaries  flatter 
themselves  they  shall  engage  all  other  governments,  and  par- 
ticularly those  who,  in  abolishing  the  traffic  in  slaves,  have  already 
manifested  the  same  sentiments,  to  support  them  with  their 
suffrage  in  a  cause,  of  which  the  final  triumph  will  be  one  of  the 
greatest  monuments  of  the  age  which  undertook  it,  and  which 
shall  have  gloriously  carrif  d  it  into  complete  effect. 
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Translation. 

NAPOLEAN,  Emperor  of  the  French. 

We  have  decreed  and  do  decree  as  follows  : 

Art.  1st.  From  the  date  of  the  publication  of  the  present 
Decree,  the  Slave  Trade  is  abolished.  There  shall  not  be  per- 
mitted  any  expedition  for  this  trade,  either  in  the  ports  of  France, 
or  those  of  Our  Colonies. 

2d.  There  shall  not  be  introduced,  for  the  purpose  of  sale  in 
Our  Colonies,  any  Negro,  the  produce  of  this  trade,  whether 
French  or  Foreign. 

3d.  The  breach  of  this  decree  shall  be  punished  by  the  Confis- 
cation of  the  Vessel  and  Cargo,  to  be  pronounced  by  Our  Courts 
and  Tribunals. 

4th.  Nevertheless,  the  Persons  who,  before  the  publication  of 
the  present  Decree,  shall  have  fitted  out  and  dispatched  vessels 
for  this  Trade,  sliall  be  at  liberty  to  sell  their  cargoes  in  Our 
Colonies. 

5th.  Our  Ministers  are  charged  with  the  execution  of  the  pre- 
sent Decree. 

By  the  Emperor.    '  (Signed)         NAPOLEAN. 

The  Minister  Secretary  of  State, 

(Signed)  The  Duke  of  BASSANO. 

March,  1815. 
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Note  from  Viscount  Castlereagh  to  Prince  Talleyrand, 
dated  Paris,  27th  July,  1815. 

Prince,  Paris,  July  27th,  1815. 

THE  official  order  to  the  Admiralty,  which  I  had  the  honoiir 
of  transmitting  to  Your  Highness  on  the  25th,  having  suspended 
hostilities  against  the  Coast  of  France,  and  against  French  Ships 
carrying  the  White  Flag,  I  have  been  directed  by  my  Courts 
without  delay,  to  call  your  attention  to  the  necessity  of  guarding, 
under  these  circumstances,  against  any  possible  revival  of  the  Slave 
Trade. 

The  British  government  conceive,  that  under  the  operation  of 
the  law  of  France,  as  it  now  stands,  it  is  strictly  prohibited  to 
French  subjects  to  carry  on  a  traffic  in  slaves,  and  that  nothing 
but  a  specific  ordinance  could  again  revive  that  commerce^  but 
whether  this  be  the  true  construction,  or  not,  of  the  state  of  the 
law  in  a  technical  sense,  they  feel  persuaded  that  His  Most 
Christian  Majesty  will  never  lend  His  authority  to  revive  a  system 
of  this  nature,  which  has  been  de  facto  abolished. 

I  have  desired  Sir  Charles  Stuart  to  communicate  to  your 
Highness  what  passed*  on  this  subject  at  Ghent;  the  assurance 
that  the  King  was  at  that  time  pleased  to  give  to  the  British 
Ambassador,  entirely  tranquillised  the  Prince  Regent's  Ministers 
on  this  subject  \  but  now  that  His  Majesty  has  been  happily 
restored  to  His  throne,  they  are  most  anxious  to  be  enabled  at 
once  to  relieve  the  solicitude  of  the  British  nation,  by  declaring 
that  the  King,  relieved  by  the  state  in  which  the  measure  now 
stands,  from  those  considerations  of  reserve  which  before  in- 
fluenced his  conduct,  does  not  hesitate  to  consider  that  question 
as  for  ever  closed,  in  confonnity  with  those  benevolent  principles 
which  are  at  all  times  congenial  ^-ith  the  natural  feelings  of  His 
Majesty's  breast. 

I  have  the  honour  to  be,  vVc.  Arc. 
(Signed)        CASTLEREAGH. 
His  Excellency,  Prince  Talleyrand, 
&e.  &c. 
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Note  from  Prince   Talleyrand  to  Lord  Castlereagh, 
dated  Paris,  30th  July,  1815. 

Translation. 

My  Lord,  Paris,  July  30th,  1815. 

I  HAVE  the  honour  to  acquaint  your  Excellency  that  the 
King,  in  consequence  of  the  conversation  he  has  had  with  Sir 
Charles  Stuart,  and  of  the  letter  which  your  Excellency  did  me 
the  honour  to  write  to  me  on  the  27th  instant,  has  issued  direC' 
tions  in  order  that,  on  the  part  of  France,  the  traffic  in  slaves  may 
cease  from  the  present  time  every  where  and  for  ever. 

What  had  heen  done  in  this  respect  by  the  Usurper  was  in 
the  -first  place  null  and  void,  as  were  all  his  decrees;  and 
moreover  had  been  evidently  dictated  to  him  by  personal  motives 
of  interest,  and  by  hopes  which  he  never  would  liave  conceived, 
had  he  been  capable  of  appreciating  the  British  Government  and 
People.  It  had  not,  therefore,  and  could  not  have  any,  weight  with 
His  Majesty. 

But  it  was  with  regret  that  last  year  His  Majesty  stipulated  the 
continuance  of  the  traffic  for  a  few  years :  He  had  only  done  so, 
because  on  the  one  hand  he  was  aware  that  on  this  point  there 
existed  in  France  prejudices  which  it  was  at  that  time  advis- 
able to  sooth,  and  that  on  the  other  hand  it  was  not  possible  to 
ascertain  with  precision  what  length  of  time  it  would  require  to 
remove  them. 

Since  that  period  these  prejudices  have  been  attacked  in  several 
publications,  and  with  such  effect  as  to  afford  His  Majesty,  this 
day,  the  satisfaction  of  following  without  reserve  the  dictates  of 
His  inclination ;  the  more  so,  since  it  has  been  proved  by  in- 
quiries made  with  the  greatest  care,  that  the  prosperity  of  the 
French  colonies  not  being  compromised  by  the  immediate  abo- 
lition of  the  Trade,  the  said  abolition  is  not  contrary  to  the  interests 
of  His  Majesty's  subjects, — interests  which  above  all  His  Majesty 
thought  himself  bound  to  consult;  this  satisfaction  is  increased 
by  the  idea  that  His  Majesty  at  the  same  time  does  what  is  agree- 
able to  the  government  and  people  of  Great  Britain. 
Accept,  my  Lord„  the  assurance,  &c. 

(Signed)  The  PRINCE  DE  TALLEYRAND. 

His  Excellency 

Lord  Viscount  Castlereagh. 
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Note  from  Lord  Castlcreagh    to   Prince  Talleyrand. 
dated  Paris,  July  31  st,  1815. 

Paris,  July  31 8t,  1815. 
THE  undersigned.  His  Britannic  Majesty *6  Principal  Secretary 
of  State  for  Foreign  Aflfairs,  has  the  honour  to  acknowledge  Prince 
Talleyrand's  note  of  this  date,  conveying  to  him  the  decision  taken 
by  His  Most  Christian  Majesty^  finally  to  abolish  the  Slave  Trade 
throughout  the  French  dominions.  The  undersigned  will  lose 
not  a  moment  in  transmitting  this  communication  to  his  Court, 
and  he  ventures  in  the  mean  time  to  assure  His  Highness,  that 
tlic  King  could  not  have  taken  any  determination  more  per- 
sonally grateful  to  the  Prince  Regent,  and  to  the  whole  British 
nation. 

The  undersigned  requests,  &c. 
His  Highness  the  (Signed)  CASTLEREAGH. 

Prince  Talleyrand,  &c.  &c. 
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Dispatch  from  Viscount  Castlereagh  to  the  Earl  of 
Liverpool. 
My  Lord,  Paris,  July  27th,  1815. 

1  HAVE  the  honour  to  enclose  to  you  an  extract  of  a  protocol 
on  the  15th  conference  held  between  the  I^Iiuistcrs  of  the  Four 
Allied  Powers.  I  likewise  transmit  to  your  Lordship,  a  note, 
which,  in  consi'(|uence  of  what  pcibsed  at  the  15th  conference,  I 
have  addressed  to  Prince  Talleyrand,  on  the  subject  of  the  Slave 
Trade. 
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Firi/t  Enclosure. 

Extract  of  the  Protocol  of  the  15th  Conference. 

VISCOUNT  Castlereagh,  His  Britannic  Majesty's  Principal 
Scoretiiry  of  State,  &c.  in  reference  to  the  communication  he  has 
inadc  to  the  Conference  of  the  orders  addressed  to  the  Admiralty 
to  suspend  all  hostilities  against  the  coast  of  France,  observes,  that 

there 
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there  is  reason  to  foresee  that  French  ship-owners  might  be 
induced  to  renew  the  slave-trade,  under  the  supposition  of  the 
peremptory  and  total  abolition  decreed  by  Napoleon  Buonaparte 
having  ceased  with  his  power :  that  nevertheless  great  and  power- 
ful considerations  arising  from  motives  of  humanity,  and  even  of 
regard  for  the  King's  authority,  require  that  no  time  should  be  lost 
to  maintain  in  France  the  entire  and  immediate  abolition  of  the  traf- 
fic in  slaves :  that  if  at  the  time  of  the  treaty  of  Paris  the  King's 
administration  could  wish  a  final  but  gradual  stop  should  be  put  to 
this  trade  in  the  space  of  five  years,  for  the  purpose  of  affording  the 
King  the  gratification  of  having  consulted  as  much  as  possible 
the  interests  of  the  French  proprietors  in  the  colonies  ;  now  that  the 
absolute  prohibition  has  been  ordained,  the  question  assumes  en- 
tirely a  different  shape,  for  if  the  King  were  entirely  to  revoke 
the  said  prohibition,  he  would  give  himself  the  disadvantage  of 
authorising  in  the  interior  of  France  the  reproach  which  more  than 
once  has  been  thrown  out  against  his  former  government,  of  counte- 
nancing re-actions,  and  at  the  same  time  of  justifying  out  of  France, 
and  particularly  in  Kngland,  the  belief  of  a  systematic  opposition  to 
liberal  ideas :  that  accordingly  the  time  seems  to  have  arrived  when 
the  Allies  cannot  hesitate  formally  to  give  weight  in  France  to  the 
immediate  and  entire  prohibition  of  the  slave-trade ;  a  prohibition, 
the  necessity  of  which  has  been  acknowledged  in  principle  in  tlie 
transactions  of  the  Congress  of  Vienna. 

The  other  members  of  the  Conference  entirely  coincide  in  opinion 
with  Viscount  Castlereagh ;  and  in  order  to  attain  this  end  in  the 
manner  most  advantageous  to  the  authority  and  consideration  of  the 
King,  it  is  agreed,  that  it  would  be  advisable  to  preface  by  a  few 
observations  the  verbal  communication  to  be  made  to  the  King  and 
to  his  Administration,  in  order  that  His  Majesty  may  be  induced, 
voluntarily  to  make  the  arrangement  in  question,  and  thus  reap  the 
advantage  of  an  initiative,  which  will  remove  the  idea  in  the  interior 
of  the  kingdom  of  a  tendency  towards  re-action,  and  will  conciliate 
to  the  King  in  foreign  countries  the  suffrages  of  the  partizans  of 
liberal  ideas. 

A  confidential  representation  is  to  be  made  to  the  King  ac- 
cordingly. 
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APPENDIX  (N.) 

Article  additionneL 

Au  traits  definitif,  signe  k  Paris,  le  vingt  Novembre,  1815. 

LES  Hautes  Puissances  contractantes  desirant  sincerement  de 
donner  suite  aux  m^sures  dont  elles  se  sont  occupies  au  congr^  de 
de  Vienne  relativement  a  l*al)olition  complette  et  imiyerselle  de  la 
Traits  des  Negres  d'Affrique,  et  ayant  d^^  chacune  dans  ses  ^tats 
d^fendu  sans  restriction  ^  leurs  colonies  et  sujets  toute  parte  qneU 
conque  h,  ce  trafic,  s'engageant  r^unir  de  nouveau  leurs  efforts  poor 
assurer  le  succ^  final  des  principes  qu'elles  ont  proclames  dans  k 
declaration  du  huit  Fcvricr  mil  huit  cent  quinze  ;  et  si  concerter 
sans  pcrte  de  terns,  par  leurs  Ministres  aux  Cours  de  Londres  et 
de  Paris,  les  mesures  le  plus  efficaces  pour  obtenir  Fabolition 
entidre  et  definitive  d*un  commerce  aussi  odieux  et^aussi  hautement 
rcprov^  par  les  lois  de  la  religion  et  de  la  nature. 

Le  present  article  additionncl  aura',  la  m^me  force  et  valeur  que 
s'il  etoit  ins<5re  mot  h  mot  au  Traits  de  ce  jour ;  il  sera  compris  dans 
la  ratification  du  dit  Traits. 

£n  foi  de  quoi  les  plenipotentiaries  respcctifs  Tont  sign^,  et  y  ont 
oppose  le  cachet  de  leurs  armes. 

Fait  a  Paris  le  vingt  Novcmbre,  Tan  de  grace  mil  huit  cent 
quinze. 

(SignO  (Signe) 

(L.S.)  CASTLEREAGH  RICHELIEU. 

(L.S.)  WELLINGTON. 
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My  Lord,  Paris  30th,  January,  ISi;. 

IN  compliance  with  the  instructions  contiiined  in  your  Lordship's 
letter  marked  No.  5,  I  have  presented  the  accompanying  note  to  the 
Duke  de  Richelieu,  urging  his  Excellency  to  communicate  to  me 
the  official  publications  of  the  French  Government,'w\\\n\\  enact  the 
final  abolition  of  the  Slave  Trade. 

After  some  delay  1  have  received  in  answer  the  note  I  have  the 
honour  to  transmit,  which,  though  it  does  not  contain  the  documents 
/  had  reason  to  ejcpect,  is  accompanied  by  a^decree,  published  the 
sih  January  of  the  present  year,  which  appears  perfectlv  to  meet 
the  objects  of  the  stipulations  between  the  Governments, 

1  have  the  honour  tojbe,  kc. 
(Signed)        CHt.^STUART. 
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APPENDIX   (P.) 

Sir,  Paris,  15th  January,  1817. 

WITH  a  view  to  guide  the  instructions  the  British  Government 
find  it  necessary  to  transmit  to  the  Officers  in  the  King's  service  in 
the  Colonies  of  the  West  Indies,  I  venture  to  request  that  your  Excel- 
lency will  communicate  to  me  such  copies  of  laws,  ordinances, 
instructions,  and  other  public  or  ostensible  acts  of  Ilis  Most 
Christian  Majesty  and  of  the  French  Legislative  Authorities,  for 
the  abolition  of  the  Slave  Trade,  which  may  appear  to  be  necessary 
for  that  purpose. 

I  have,  &c. 
The  Duke  de  Richelieu.  (Signed)  CHi.  STUART. 
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Monsieur  TAmbassadeur, 

J'ai  rhonneur  d'addresser  ci -joint  ii  votre  Excellence  une  copie  de 
Tordinance  du  Roi  qui  prononce  la  confiscation  de  tout  Batiment  qui 
tcnterait  d'introduire  dans  une  des  Colonies  Frangaises  des  Noirs  de 
Traits,  et  qui  interdit  de  tout  conmiandement  le  Capitaine  Frangais 
qui  se  permettrait  une  pareille  contravention.  Votre  Gouverneraent 
reconnaitra  dan  ces  dispositions  de  Sa  Majesty  la  ferme  resolution  de 
maintenir  I'execution  des  Traites  dans  toutes  leurs  etendues,  et  de 
punir  quiconque  y  porterait  atteinte. 

J'ai  rhonneur,  &c. 
Paris,  le  27  Janvier,  1817.  (Sign^) 

S.  E.  M.  le  Chevalier  Stuart.  RICHELIEU. 
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Department  de  la  Marine  et  des  Colonies. 
Ordonnance  du  Roi. 

LOUIS,  par  la  grace  de  Dieu,  Roi  de  France  et  de  Navarre  : 

Voulant  pourvoir  au  cas  oii  il  seroit  contravenu  a  nos  ordres  con 
ccmant  Pabolition  de  la  Trait6  des  Noirs : 

Sur  le  rapport  de  notre  Ministre  Secretaire  d'Etat  de  la  Marine  e 
des  Colonies. 

Nous  avons  ordonnc  et  ordonnoub  ce  que  suit ; 

Article. 
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Article  I. 

Tout  Batiment  qui  tenteroit  d'introduire  dant  une  de  nwt  Colonies 
(les  Noires  de  Traits,  soit  Frangois  soit  etranger,  sera  confisqu^,  et 
Ic  Capitaine,  6*il  est  Frangois,  interdit  de  tous  commandement. 

Sera  egalement  confisqu6e,  en  pareil  cas,  toute  la  partie  de  la  car- 
gaison  qui  ne  consisteroit  pas  en  £sclave8 :  k  I'egard  des  Noirs,  ils 
seront  empIoy6  dans  la  Colonie  auz  travaux  d'utilit^  publiques. 

Article  II. 

Les  contraventions  prevues  dans  Tarticle  pr6cedent  seront  jugees 
dans  la  mcme  forme  que  les  contraventions  aux  lois  et  r6g^emens 
concernant  le  commerce  ctranger. 

Quant  aux  produits  des  confiscations  prononcces  en  conformite  du 
M&me  article,  ils  seront  acquis  et  appliques  de  la  mdme  roanibre 
que  sont  les  produits  des  confiscations  prononcces  en  nature  de  con- 
travention aux  lois  sur  le  commerce  Ctranger. 

Article  III. 

Notre  Ministre  Secretaire  d*Etat  de  la  Marine  et  des  Colonies  est 
charge  de  I'cxecution  de  la  presente  Ordounance. 

Donne  a  Paris,  en  notre  Chilteau  des  Tuilieries,  le  8  jour  de  Jan- 
vier,  de  I'an  de  grace  1817,  et  de  notre  Regne  le  22d. 

(Signe)  LOUIS. 

Par  Le  Roi, 

(Signe)      LE  Vte  DE  BOUCIIAGE. 
Pour  Copie  conformc, 

Le  Ministre  Secretaire  d'Etat  de  la  Marine 
et  des  Colonies. 

(Signe)      LE  Vtt  De  BOUCHAGE. 
IVmr  ampliation, 

Le  Ministre  Secretaire  d'Etat  de  la  Marine 
et  des  Colonics, 

(Signe)     LE  Vte  DE  BOUCHAGE. 


APPENDIX.  13 

APPENDIX  (S.) 

By  his  Excellency  Charles  M'Carthy,  Governor  of  the 
Colony  of  Sierra  Leone  and  its  Dependencies. 

To  Mr.  Robert  Hagan,    Commander   of  His   Majesty's  Colonial 

Schooner,  Queen  Charlotte. 

BY  virtue  of  the  power  and  authority  vested  in  us  by  an  act  passed 
in  the  fifty-first  year  of  the  reign  of  His  present  Majesty,  intituled 
An  j4ci  for  the  Abolition  of  the  Slave  Trade^  I  do  hereby  depute 
and  authorize  you  to  seize  and  prosecute  all  ships  and  vessels,  Slaves 
or  Natives  of  Africa,  carried,  conveyed,  or  dealt  with  as  Slaves ;  and 
all  Goods  and  Effects  whatsoever  that  shall  or  may  become  forfeited 
for  any  offence  committed  against  the  said  act,  or  any  other  act  of 
parliament  passed  for  the  abolition  of  the  Slave  Trade,  and  which 
shall  be  found  upon  or  near  to  the  coast  of  Africa,  or  in  any  ports, 
havens,  or  rivers  thereof,  or  within  the  limits  of  any  of  the  colonies, 
settlements,  forts,  or  factories  thereof. 

Given  under  my  hand  and  seal,  at  Sierra  Leone,  this 
28th  Day  of  January,  1816. 

(Signed)  CHAi  MCCARTHY. 
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